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Negotiorum gestio in German administrative law

Takashi NODA

The author has previously examined the legal possibility of negotiorum
gestio of the administration as one party and concluded that negotiorum
gestio is not impossible, but only in very rare cases. This is because there
are rare cases in which the activities of an administrative entity satisfy the
requirements of negotiorum gestio.

This paper examines how German administrative jurisprudence treats
Negotiorum gestio. In Germany, precedents have individually determined
whether each administrative activity satisfies the requirements of nego-
tiorum gestio. As a result, there are a number of precedents that have rec-
ognized the establishment of negotiorum gestio and approved the claim for
reimbursement of expenses. In contrast, the majority of administrative law
theories are critical. Critical theories can be broadly divided into two cate-
gories: unnecessary theories and impossible theories. The former points
to the completeness of administrative authority legislation and administra-
tive cost legislation in Germany and points out that there is no need to
bring up negotiorum gestio or that there is no room to bring it up. The lat-
ter points out, on the basis of the principle of administration by law, that it
is impossible to recognize as administrative activity an activity not contem-
plated by law, and that no obligation to pay money can be imposed on pri-
vate persons without being based on law. The impossible argument further
points out that negotiorum gestio is based on the private autonomy of pri-
vate individuals and is therefore based on a different ideology than the law-
bound public administration.

Since the unnecessary argument is based on the specific legal system in
Germany, it is not an argument that is immediately applicable to Japan. On
the other hand, the inapplicability argument is based on the fact that admin-
istrative activities are always bound by law, and therefore, it is an argument
that cannot be ignored in Japan.
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