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DD S DELL | Ak F70% 15 (202047 16EHLI B,
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B, CoER (64 1 HOBHF~OHER @ KigEFE] 34)&7 -
TLEITHAI, LMo T, LEZEHFN T LIcHROBRIT S,
60 [HH (triaD] OARRIE—HEABINBTINEESHBL] &
MR, CRIZED, SRARH Db 5 AEISEORITEZ Y 5 H
FIE, O BEHFAT LicoTh, [FHHF~OHER | OAn]/RI
*%f%é&émfhgi

ZN T, ORIV LU 641 FIFAEHROPITIZE TRID D,
ZHIZB LT, Pellegrini v. Italy %#*’J;ﬁ)ﬂi HEZZLRALbD0, [FHZK
) TE & A% FE 4 Rk 0 AT 28 U, & 72, Sylvester v. Austria (no. 2)
SRSE BT, [BUE DT TREPEE R LA, & 512, McDonald

(40)  Ibid., para. 40.

(41) See Guide on Article 6 (civil limb), supra note 35, paras. 65 and 191-
192.

(42) ity (F2D B, ZOFAOEIIAR 3. 1.2 28Iz,

(43) ECtHR, Sylvester v. Austria (no. 2), no. 54640/00 (dec.), 9 October
2003. [E$HEE, KETFINRIEEHET v 4 (a default decree of di-
vorce) EEGFHEREDA —Z M) T TOREERE (request) 12T % Fhe
DEIICONT, BV A CREEES, KENTEE) 26 @k =ik
T, ECtHRICHIN. T% L7cHE I TH 5, T OZHPET, RBEHFE,
[6 DA T & HEZTRICBVT, FWEOMFITEY TEahiik
i« HH T D b % HIEERE O LI B3 % HETHRIE U 72 Hornsby FH 14
P Z OHOFOHP, HE O EERE O AR T 2RO £ 5 T
HTHEHTAIEMTEENEIMERET S LS, KEHATEKRD 5N
T L7z, o &b, Pellegrini FoHIR 2 S H R & L TH
o 2T, [ 6403, SRR ICBY 3 2 Fa BT O HITk @ 1T vl GEPE
AESTATHRTOUEMAETH I EEZ LN RO THNRTE
<) &L, FFHATE TR, R 25mIET MRV ES
Z, BRI 64&BMEET > T ATRICEEN S | LT3,

BB, REHEL (2006822 H3 H) Tk ERRSIIO>LWTH Sfith o519,

KETFENAKIFEISTF /]S DOA4 —Z M) 7T TORRETHEOE S A,
65 1IHD SR PG T 5 2 L2, [RISAEER &k
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v. France JFPFHSE (& RSB BYOE T B - 1 5% [FBLE (S HI 0 BifF
CHBEHIN TS EHDTHF L, TOLDBBIRDO T, & Avotins
SO KIEN R oMz > T AR RA 5 G5B LT,
ECHR 6 % | 505 S ORI HR OB HT T 5 = & hiTE 5 | &k
THERALEREIREVWEFT A L9,

3.1.2 AR « PUTHENZ & 2 A IESHHEO RIS U A EHRO
HEOEARD

RIZ, AR « PUTENC X 2 AESHERHOREITI S U 725 EPHR O A
DEANDREIZONTEEKT 5,

ZbZ b, BIZIE ECHRAHIETH 5 AFETORBTROB LN, =
OFH TRIEZE P EE SN IE6, ECHR6 5 1 BHER 2 TR LT,
AENCHT 23k A% ECHHR IR T 2 2 &nT& &5, £ TR, £0
FHiORKITF Sz R U< ECHR OF#IETH % B EH2 KR «
7952 &3, RAEREEKERSDIEAD I B EOKE « T TR
RI&RIHO B 28T LT L EWS 84, B EICFBIAEER © nlfEk
MHBHENS T EFEBRICHEST L, LML, £5TREAL, BEMER
A EPHRZEEGE - YATT 5 & &I, HRETH 5 AFETOAELEN%E
ZFBHEROERIZDWNT, BEIZECHRO T, HEEH15 DA 5(4%320

L7z,

(44) ECtHR, Jackson McDonald v. France, no. 18648/04 (dec.), 29 April 2008.
COHEM, KEOFHFTANT UBEIREN T 7 v A TEREI WIS -
el &, R, 75 VATHIITERT S EMTEEM -7 EAECHR
UEEMHBTOLRTEENTH S EERLT, HNLANT 5V 21X 5
RAEWRE L7 DTH 5, afMITHE [HHEHROAKE « AT EL
ERRBHESZ T BHER] (2 « 58) @ BRINAMEBCHIFT O BB & 0B £
Wikt E10% 3 5 (20214F) 3 HU FZEBMashic,
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CHIZBILT, HNZAICK B &Y 7 F 4 v OFEBHFTO N ) Ik
S FHETRADHMEI T 28K DB - 722 &S, FEHFNT L
TCHNLADIBINZ IR & T 2 IREE A 5 ) 7 OB AP Tl REL ES L
722 LIXECHR6 & ThH 5 EERLT, WANA 7Y TS 55k
Z % ECtHR IZ#E#e L7 0 b 5, Thds (Jeibd) Pellegrini HFHf:T
HB, COHIRT, 45707 GKF -« BITED 12X 3 6 5% 1 B A
o} Bﬂfb\%ﬁi

Zh T, AFEHRE B ETHKR - AT 585 AETAIESEFIHD
MEEENTO I E I PITONT, BEOEHMIEORKEE TEET S
WD B DIre ZHIZBIL T, A& Avotins AL, EUEICHESS
HHARDOXIRT, NEZEFRORMEDOEFEMFT 2 L5 KR ohicD
BARNEIHTTH B EMER L7 1T, SEHIRO KGR « BUT5K 2 H A
T BHEHFHNT 5 NIERFE ORI S U 7RO FADBEA N T
OWHBIZX->TRIEDBE EBN, ZOBEZHKHH & LT Drozd and
Janousek v. France and Spain %ﬁ‘#ﬂ;ﬁi‘: b Pellegrini $‘FF#'J;§%S%:7$H

(45) See James ]. Fawcett, Maire Ni Shuilleabhdin, and Sangeeta Shah,
Human Rights and Private International Law, (Oxford University Press,
2016), p. 185.

(46) ECtHRZ, REULIFRICHSE, 45U 7 OEHTNE R T EHH
it (Roman Rota) FIHRDOMAT AW B0, W&, HILANAH J Vil
KO PR TAERRHEZ I 1 EMET2IFBITER L2ELT, 64

1 IE#E S d - 72 &Il U7z (Pellegrini v. Italy, supra note 21, paras. 47-
48),

(47) ECtHR, Drozd and Janousek v. France and Spain, no. 12747/87, 26 June
1992. 7 v F I TIirbN R BH THVASICHHAN T h, €0k,
7 Z v ZAOMBITHBHIT I N IcHETH 5, DR T, [---ECHR
FHRHFIENCE S EIEIRIC X L T2 oA T L EFE L T L T
Eho, 75 X BEE D ARFERE] 1S, AIRHRICE > 2 Fhed
ECHR6 £ L EHICHAETE D TH > e &) hEEI D 217
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T bod b, & Avotind FHOHE, BIET 52T oM & AT,
T METIREEDBIT > BEN L LEHDIZDIZ S TH T EH D
BHE LI MR B0 E L 2 OB 47 - T, 560 2 >0k
BB 7 S T BT <, AR 8.2 L FOB%T 2) %
ORBOWEEIEN (Bosphorus ) 1Ml L.

DX IR TRERDILMENT I SN - 7o DI, Bl EARHET
[FHOME] BHELIZDLSTHA D, T 5, Drozd F: U Pelle-
grini FHEOH A, K - W HOTETRT 5> 2, BEORE
TWEA 2V 7T) 2 ECHREHETH 255, HikE @iHEOFHTIRT ~
K5, BHEOFIETET > F72) 4 ECHR EHUETH D, 27, #

Vo 72, ECHRIZK » THIR SN WLEHATIC L 5 6 RISED SN T
BIFAI OB OEFIT OO TEREZ TR T 5 2 &1, FEITEOEEE R
ik 5 S BEOMN, b5, FHAL BIRYHEZEOFRIED D
WWEWSIMMAERET 2 EICmAI, botd, HUAAIHRMIELL
WHEHH O S (flagrant denial of justice) DFERTH 5 2 EMHSMITH
256, MNEIZ oM AEHRT 285055 (-] (FRIZARSER)
EHIR U7z (ibid., para. 110), 78, [HFHZLWEHOGE] &0 5,
ECHR 6 @ HiE X id FHE T BRI S 72 JFRNT S T i s 2 #ok &
[FFFETH B EEZL 5N T 5, See “Guide on Article 6 of the European
Convention on Human Rights: Right to a fair trial (criminal limb)” (updated
on 31 August 2021), para. 565.

(48) Z OFEMHIRT, [ABHTOEBS, FEIHT T Fhis ECHR
6%%EBTTEHDTH>eMEINTIREL, YHIBIMIERh P E D AT
ERDBHNC, A5V T OEHFIIEFRT 2 Fhed 6 FOREL /2 &
DTHoTLETHEHB LTI EIDERAT L LETHS, O
DOFAN, BITHRD SN T B REHN ECHR O fl & s W IE O £ H
Fck2bDTHBUA, BEERL, TOL) TR, HITEES
OFEWEAYFFIZE > THRO TEETH 2 LIS, FHICHETH 3
(FRrIATEEE) Loianic (Pellegrini v Italy, supra note 21, para. 40),

(49)  AH7RI8EL,

(B0 T ¥ N IEHEMEEIERETH - 7o REIE, 19944E11H10H 1
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&

HERIRITH B, FHEHERETH -7, SAUHLT, AfkR
HIE (+703%) &K@« BITE (5 FE7) b ECHRAHETS -
feEWH RIFTEL, WIhb EUMBETH S, 515, 7 NETORK
BT A5 7 0 2B KT - T BB L7 7 Y 2 v b TR,
AT ST BIEY, U O MR 0 IR 0 B £ 250
EFTBMHEAHA S = X LISz HE S L %@T%%Ii CJEU O &},
BNk B E, COMEEEOENA (45T, [, h, mkosi
BILT, A&HIRENC, BMOSIRART, (04T ORI BU i,
FRZEURIC K > THRBEIN A HEARELZEF LTS EHEET 5 (con-
sider) £ 5T 2 [T, BUBAKHS 315 MEEE 1A
MM OREFEEIZ & » THSFSN T B EHEET B (presume) & 9 EU
O T THERSNBMANS B, DD, AERHEETY KRS
HREIZ & > TEFSN TS EHEES 2 KO #EE (5 hET (EUKE
BRED) 1ZRD 5N BARFITEBNT, £D & D BHEEH KD S 178 WIRDE
CRIE LT RO I (I B T & R TR e, 246
INBIN2T2DTH A9,

723, Drozd F: XU Pellegrini FHEAMEIL U 72 B A DA L O B4R
ENENHEES By = UM B RIS E SRR O KT 5 AR B 72
B B, WiH O AT IO BEBIT 151 HEL S AT b

B4, 19964 1 2201 ECHR 28%%h L Tl 5%,

(51)  AHR113B%,

(52) CJEU, Opinion 2/13, supra note 8, para. 191.

(53) Ibid., para. 192.

(54) Wi GE4T) (GE48) B,

(55) See e.g. Fawcett and others, supra note 45, pp. 185 et seq; Louwrens
R. Kiestra, The impact of the European Convention on Human Rights on pri-
vate international law, (TM.C. Asser Press, 2014), pp. 248 et seq.
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nb 6(’35‘6) Pellegrini Sk T, Thh—HfthoniEh-rk I &b
B, BHEOHROHRIESVTECHLSNTO 5, ERFA, A
Avotind HHEHIPITRER O FEAE TS L, BB S B [ 55 0 1 o S A
(Bosphorus #£58) 1MLz 2 &, D &b, HIRE KK « #
TTEAIC EU KR T, 22, IR A 7 = X L1k < EU RIS
P> THRDHKGE « ITSNBBEICR - T, LildERiEIAEII g - &

BAL9.

3.2 HEoRH#EOHEEIFN] (Bosphorus #EE)

iz, FEOREOHEERA (LT, Bosphorus ffE) 1220 THEE
3 %, 20064 D Bosphorus FH:H]H THENL U, Michaud S8k TR
fbxhc ZOFHANZSWT, AFEHHRIIEREOFHHIRETIHT 2B T
Ihzestfl (RF2.2.2 (1) O B8, =51, FiEENENENh 2
TBD 2 DOFEMERUIZE N MITEENH S5 (KFE2.2.2 (2) BH),

3.2.1 Bosphorus £ & EU

Bosphorus #E%€ 13 % 37, ECHR#AFKIED, EHEO—IBEBHE L HER
W DO—HTh 5 Z &b S EERSIENZEGNEL, fHENZ ORH %
BB DICHEZH LB LI EATH-> T, ZOFKifIEIZZ O
EIZOWTECHR D FTEDL S FRHILEZF 2 L& lER LT 2, €O
T, (A YEEEEEB SRS 2 HERE S (B) £ 0@ 2Bid
BAAZXLOMIIZBLT, P72 &b ECHRZREEL T 5D &
HBLAHBIND B HETZOEHBEEMANEAREZRELTOHE5ET, £

(56) See Guide on Article 6 (criminal limb), supra note 47, paras. 563 et seq.
(57) See e.g., Hazelhorst, supra note 37, p. 180; Fawcett and others, supra
note 45, pp. 186 et seq; Kiestra, supra note 55, pp. 248 et seq.
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OFFIENSFREEO—ETH 5 2 Lo E L 2 ENFEHFOEEZ LT3
g ERnEND & &, ZOHIEIIZ ECHR FoZFE 2L Thian
LHEESN D, TORE, ECtHR (X, HNLADGRZ 2 HH0E (BdiE) 12
& % ECHR LRI o B 4 2B (12 3 ¥ 47, HLIC ECHR 3% (378 1
EHRTBH, b UL, UEFREIHS TR LT s &
2t 5

72720, iR E O B 73 BRI R LN 2B O JH AL O & T DT IO
T, 2%, YEEPERBEEETHELTCOE38E, £DOHEE ECHR @
T, BEEZHS, £/, ChidHEETH S, 207w, frx OFELEOHNG
T, ECHR LOWER ORER SN TH S EBEZ N84,
eI E s, ZoHEIZ ECHR IS BiTA2 5 2 L2 5,

Bosphorus #E1x, 2V L U< #RiNT 52 FRELUTHEIEL T 5,
HRmgicib~5 &, ko TEEEER ] 34T TEU) TH 50, EU
BBAED &2 A, ECHRIZIMM LT oizxt U, EUMREIZ 4T
ECHR IZMM LT3, 07, #EH (FFILA) », EU MEKED EU
D—HThH5I EOH U BIEMNEBITH > TH - 72174378 ECHR THR
I N2 AMREICY /B EFRUT, EUAMHFELH LT HMARILTE
ECtHRIZEE L TdH, TOHILTIEAMNEEE (jurisdiction ratione perso-
nae) AT E U TRBE ST SN By & T, HILAM ECHR TH
FAERD B IwiTiE, EU TIE L, EURKEAZMTF L &9 5 AHAL
TEWIET S L1275 (ECHR34%), LU, EUMERKEIC X 5174
i3, by, EUO—HTHS I EnSEUENEHITHE-> TN -

(58) See van Dijk and others, supra note 13, p. 337 [Janneke Gerards].

(59)  Confédération francaise démocratique du travail v. European Communi-
ties, no. 8030/77, Commission decision of 10 July 1978, DR 13, p. 231. £ @
Z &% Bosphorus Fl Ik (15288 THiERIN T 5,
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RITATH B, TOXS BT, EUKEIR ECHR LoEE+2H5
DO ho EUREREIZZ O FHED—%A EUIKB#EL TE Y, EU OHBKE
EUTEUEICHR S, 20BEITE2E BN T o TH B LRI,
ECHR D% & U CTRIGHOEB BT LBITNEZ 560, 20X
YV U EMRHET 5 TFEE LT, Bosphorus i (3FEHE L’CL\%Oi
LI AT, AR 1ET, AHPIE CJEU O 2/13LBRIE Lo T,
Bosphorus & O # H 2R 2 Wi 2R LicE W) S THEHEED
Ealiie, THICBILT, &1, AFLTH &0, 200946125 1 HIC
R LY AR U E&HNC LD, EUIR ECHR ICMA T % & TEU 6 4 2 35
WIS, s, ECHR b, 20106 6 F 1 F (< %2 U 7 i 5 143 28
I2& D EUX ECHRIZIMAT 2 2 &M T& 5 E59% 2 Tl s hic,
Z D%, WMMEFREEZIZE O T MRy 7RSSR Sl ANHBEHE TR S
(Steering Committee for Human Rights) (¥BKINET B & &l LT, 2013
4415 H, BU® ECHR A 5575 i s 4 5 8% GUF, Wi
) EEK U7z, T OWESRE TEU X TFEU EWNLT 50 RMNER
£ 7V TFEU218% 11 12 5 & CJEU Ik B i & kw72 & & 5, CJEU ik
20144E127 18 H O # 5L 2/13C, EU @ ECHR ~® /il A 5E 12 TEU 6 4 2
& d, EUD ECHRIMAIZDWTO TEU 6 4k 2 BIC B4 3 A @ e &

(60) oy T GET) 60H,

(61) Protocol No. 14 to the Convention for the Protection of Human Rights
and Fundamental Freedoms, Amending the Control System of the Conven-
tion.

(62) Draft revised agreement on the accession of the European Union to the
Convention for the Protection of Human Rights and Fundamental Freedoms.
<https://www.echr.coe.int/Documents/UE_Report_ CDDH_ENG.pdf> (last
opened: 26 January 2022). /MNIIE A [ Mg ) GE3) 470EHLL T
T R &SI,
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(%?3t%ﬁﬁbﬁh&ﬁNtolmmib,:@%%%K%6<EU
D ECHR ~OMAIR, FEEAJGEEE 572, 2% 0, CJEUNI DX
HISRBE AR L TUIZ Ly T, ECtHR 3 Bosphorus i€ & @M L, K
B2 I 2 75 L 72 DA Avotind TS o 100 20715, KHk
HEHIhTHh 5,

728, 20194E10H, BEIZEL (Council of the European Union) 3 KK JHFF
WAL DOMFEERBICHTE A2 X510, BMOKET 4+ L7 T4 TITh
w0, 200 EABMEHREOTHHERICIAS hic, RAELLH, T
fERid 2o xR FEFERSNAE O FELZE S (Ministers’ Deputies) (T
Lz, Zotk, RHOZHET, MHEFERZO4TNHEO&FE L EU o
EBDOSBRENET kw77 NV—7 UUTF, 4775 ZX1) NTODOAR
Wikl o 71, —HoBERESAMEHE ZERIC X > TRS M,
20204: 1 H15H, EUOREZ LW LATZ 7 21T, BHCEfish T
fEZIZH ST, EU®D ECHR ¥ 27 A~ND B % & ECHR ~D A
DO ETD BIFERNELTRI B E70DIT, T, £ TOMMHIEARK

(63) Protocol (No 8) relating to article 6(2) of the Treaty on European Un-
ion on the accession of the Union to the European Convention on the
Protection of Human Rights and Fundamental Freedoms, O] C 326,
26.10.2012, p. 273.

64) [—HU7EZ A, RHEPE EU 2, FFic CJEUICK L Tl T
HBEITIRAS, LA, AT Z7—)V [ECHR : ARELE] 1F
Vo 7Nvs [CIEU | ARGEHFRE] 124 Y) — 702 FHE LT3 &
QIR A 5] EDOFMA D 5, See, Paul Gragl, “An Olive Branch from
Strasbourg? Interpreting the European Court of Human Rights’ Resurrection
of Bosphorus and Reaction to Opinion 2/13 in the Avotin$ Case,” European
Constitutional Law Review 13, no. 3 (2017), p. 552.

(65) Outcome of the Council Meeting 3717th Justice and Home Affairs, Lux-
embourg, 7 and 8 October 2019, 12837/19, p. 11.
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9 % 72917, Ministers’ Deputies (I AMEEERE SO T K& v 7 KR
DUEATKA L0 2 LT, = ORIAREIE TS,
FNTR, KHEOHEA, (A EU AT 3 KENENE B) 0
FEBRET A AN X LOWAIZELT, P75 &b ECHR 234t LT
WBDERFEAEIND B2 HETHERENMEESINTHE00, (A) I
BILT, ECHHR ZAHHT, ) 24 2 & 0RM%O BU 12 & 5 AR
BEHT, HEMCEELTOS RF22.2 (1) G) B, A,
(B) 122\ T, ECtHR 3, &HIIZAT, EUNICRBINIZERE A A
ZRALIE, ECHR A 7 =X L0 T 2D EHEFEORE L NIV EHZ T
'3 &3 C &% Bosphorus T TEEIC BT 1 5 b, M S
NIZMAT, [EUENED I EAEOEFEET 22D D A =X L
OFIBIEENER SN T A2 D THNIE, ECHR BED 5 1H# & [
GORBEGA TG WS T EERDTD | (FEEARES 2

(66) FEHIIZ MR M FEFE S DO Y A b <https://www.coe.int/en/web/human-
rights- intergovernmental-cooperation/accession-of-the-european-union-to-
the- european-convention-on-human-rights> (7 7 & 2 H : 20224 1 H26H)
EBEI NI,

(67) 7ok, KBTS, BRI EU OB A /71 = X L0815
SN EI MOV TOLFEMLTED, HI2D (comparable)
T HEAMREDOZGF T DN TER L TWR W LD S 5, 2D
HIZ2WT, MEOREOHEENE INGE M E D DERET LRI, #%
HZOMEONKIZI DLW THMLTWELETH S Lb~xoh T s (Lize
R. Glas and Jasper Krommendijk, “From Opinion 2/13 to Avotins: Recent
Developments in the Relationship between the Luxembourg and Strasbourg
Courts,” Human Rights Law Review 17, no. 3 (2017), p. 581 fn. 108), A %5
$#1%, EU M4 2 REMRFED ECHR & 0 %0 25351 B3 2 H
Wrix, AHIP1028 05283 % Bosphorus FH A HI 159 b s £ 2 % &,
AHREBEZLFIBETERINTNEDOTE RN EEET S,

(68)  AHIPR109B%,
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Nb, ZDIH, TOWEBAH X LD 43S IBIEED B A, IRICEE
350D, ARHEPTII Bosphorus #EEDFHALMED 1 2EEINTHED
THA A9,

3.2.2 Bosphorus @ 51

X1Z, Bosphorus i ENBEHENB 7DD 2 DDEIFITDONTELEKT
5o SOFMEICONT, AHEPIT (1) EANYRRNC I8 80E D s
751 & (the absence of any margin of manoeuvre), & ¢, (2) EU#
MHET BEE A 1 = XL D153 IR D BB D 2 D %7z S 12 h
@meaw&mﬁ:&%%emmbgi

(1) 1220 T, 3.2.1 T 7zd@b, MEEHEKIIE O Bt 72 EFR Y 7S

ENHRBORPAN O LTI EBIZONT, SWZ S &, YFEERERE
AT LT 354, Bosphorus #EEI3#H Nz, Lichi- T, EU
D—HTH 2 DO U BIENTBZETT 2 72DICE BHEIZONT
WM ENTE RN LD - 72854, Bosphorus #EE D SMED 1 D % 72
FTEVIIERLEAS, (2) ITP0TIE, 3.2.1 TH~RIBY TH 5,

Az (1) (2) DWITNOEKMbi72 L Bosphorus #E 23 H & 1
el e, UT, TOHBHIZOWTEERS 5,

(1) ENM4RNCI IS B EO RS2 & 0 7Y 2w =)L THIHI
344 218

KEFRIT, T PETHRERIZEDE T 2w IV AN 2 IHO 12

ok, AHHPTERREN L TOah -1, $5b5, (1) O&HH

(69)  AHIR104BL,
(70)  AHIR105B,
(TD 75k, RHEA/NEEHRTSREIZT b ET OEHFICEHEN A -
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fexns EHWLc, €07 Y 2y IV THAIBAS 2 THIZIROHE D TH 5,

LR o84, HREAERI NS0,

2 CHRMWRIETTFENIZBET, BEPASONIHOMERES 5
EDTE B TR REHROHIET, FACFRBAGCEE 723 FH0H
MEESNTOE D - 12BE 72720, #EM, Y U TR
MFEAEIET 5 EMNTERMIZZENE LAED > IGA R ORD TX
Vo | (RREEEFIT X 53F0

AEHIZT P ETIRERICTERII R 5 7 SHIWT LB T D0 T 3
HETTOS, 1HEE, 5 METREESEA U 7o i3 iE 8 vl fE
ﬁEUFﬁMJ®ﬁﬁT%otg32%@@%%2@&%?5QEU®%
Biitsinds 0 IERETH 5, 3R, ¥ 70 v A3 % 2 0 & 5
27V 2w 2V THIRIB3A% 2 Bid EU BKEIC B R A B Tl v

e s nch, ThidEL~xZETHD, &> T, Bosphorus fEE
OHEAIZ>ZEYTHBHSTELTE ST, JoMEAKEEIHEEN
HHD 1 >ThHELELNBNEDRST S H 5, See Dominik Diister-
haus, “Judicial Coherence in the Area of Freedom, Security and Justice -
Squaring Mutual Trust with Effective Judicial Protection,” Review of Euro-
pean Administrative Law 8, no. 2 (2015), p. 169.

(72) EUHHI] 3 EU MG E 2R CHEEER A ETH 2 DIcxf L, EU
MRS FER I N NEERICE LU THKE 2R3 % 55, ThZE 2K
T 5 FEPHEOZERIIHREICZR SN T35 (TFEU 288%%), Z D7
B, WZIZ DO TIMRENCRENE , BHFICOLTRNE D OFEN
BEhTWad EEZ K9S, See van Dijk and others, supra note 13, p. 339
[Janneke Gerards]. Tony Marguery, “Je t'aime moi non plus: The Avotin$
v. Latvia judgment: an answer from the ECrtHR to the CJEU,” Review of
European Administrative Law 10, no. 1 (2017), pp. 123-124.

(73) dite (7F29) B,
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JiE

IHTH 5, FHINEMDEBRED ST ONT, LT, WO LT,

AHPE, BUREREIC B35 - 72 S HIWF L7l & LT, M.SS. v. Bel-
gium and Greece TR L 5724 7 ) VAN 4 2 IHD [
RI EHT TS, F70 v IR BUTEE S 7 ) > IURHD &,
FERNREOHE = RET 2 HMOH BE 1 HEEZRD 3 HAEEE T D72
LOTHD, FIT EU MRS 551 5 B A A0 SHEHMHN I LT
it AT b,

F7Y v BN S & L THIZ & 5 &, EU HERGEE 25 = HEEIC X 3 IE
HHFEARE LR INER ST, ToHFER 1IBEEOA, $h5bb,
RIS I ZICE D SN TO AR D JEEfS EnshaEH (U
T, BIEE) TOAFEIND, LI AN, 1HOED S A OFIs
ELT, MHBRAIOED 3 I INEZOETICEL LB VEATH->T
b, HHEREEE ZEERICL - TSN ERERGEERA L TE L <

(74)  AHTR107EL

(75)  miE (29) &,

(76) 19994, EU 37 v RUMINE MBI FHZITB LT, HRHEF O &234L
% H I HERGEE IS B 9 2 A HE D e A bl b3 2 gt 2 E v o, Thic
PRV, B EERA, #H O EUMREICERQTHR & UTHE#Z G
HZlFbirvEvonT, 1| AOHHEHOHRERK L 1 >OfKETD
AEAEIND L LT, EOMKENBREDREEBI DI, 57V
YIHHAITED SN T3S UMIEL R FRigdE) GE3) 82H [k
R Do

(77)  Silvia Morgades-Gil, “The Discretion of States in the Dublin III System
for Determining Responsibility for Examining Applications for Asylum,” In-
ternational Journal of Refugee Law 27, no. 3 (2015), p. 437. fE LI A +
FLHIBIRA] 770 DHIRAI- 55174 1 I BRI oFaReE, EEO
EU BB icfE5 EU L@~ D% © Case C-661/17, M.A., S.A., A.Z. v. Ire-
land, ECLI:EU:C:2019:53 (EU mliEECHA20194E 1 H 23 H ek E &)
BRFWFIE10%5 (20194F) 156EH B,
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(may), Z0Hi&, ZOMEEAFRBUOERTOHMEEEZY, Tk
fRICABET 2 2B A2 RS (% 2 B - 1B,

MSS. Ty 7Y » THAI3 4 2 HOBHIZB LT, & Avotins #
BHRERDO L ST RTn 5B, §7abb, AFHFE, ECHRIZKD
KNV F—DEEMEEMF T 28, 70 v THAloTT, [FHiEET
H5 . AREZE] ¥V V7 OYRMECHR LoFEBHE R LEHILnR
WENIVFYZREZ BBE, NIVFEYEREHERE AR LD,
HYADFY T ANORBEAVEZ 72D T2 EAFRT S [ FMe) &H%E
AT 2 nELERET 2HEMEEL, NVF-YFEIRFELTHWEIEE
BHTD (FREARER. 0Kk 1cl~r BT, A Avotind 4
P T2 &I 7Y 2 v &)V THAIBAS 2 THIZ Z O & 5 225
OREHEAED U b MBI 52 Tl SHR LD Th 5,

FHELIAE 13, HCEOPERREIC X 5 & HESETE & 1372 S5m0
HBTOEMEEEL S E2RADEEVSRIET, bEb EIZEROHRNE
Lf@ﬂ%@%éi?%twuﬁuemfmt§@f%e%i%@t&
:m%mméﬂfﬁﬂuﬁ%®ﬁmﬁﬁiﬁié&%Zanfmgi:m
LT, AETHBEES > TWBE 7Y 2 v b THIHISA% 2 THA @3
5ﬁémamia%fwﬁ§mEU%&EK@M&%K&?iEﬁﬂa

(78)  AHR107BL,

(79 IF ko

(80) Morgades-Gil, supra note 77, p. 437. iR+ [EU T 1F 5 #RKSE
ZANOETEAHOGH - ¥ 7 ) VBAIOKIEE Y vr—Y a v ] LB
FRIEFA38% (20164F) 9 H,

81 MmE, -&%, ECHHR XU CJEU i&, AMERFEOE SN S —FE D
Uitr, COFEMEHEEM WS I EEERORBELTHNT S L5127,
ZOV =T 4 VI —RAEN S DN D MSS. FHRkTH B (F L),

(82) Ulrich Magnus and Peter Mankowski eds., Brussels I Regulation, (Otto
Schmidt, 2n ed., 2012), p. 648 [Stéphanie Franq].
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KGR o BT S I3 REI 72 & @ (obligatory) TH Y, WIFhhOH
Hic 72 284, EUMKE GRRED) o#BHEE, MHREERS LD
U (shall not be recognised) ] EEH TN A BEEZBEH LS &) #IR
li’G%f;L\bxe’Gi)%Si

ZDEHIT, AHRAVELAHBICINIE, S hETOEHFTICERR
am&%%#%:&mﬂ%mmm%bﬂmﬁibﬁbaﬁezﬁ,ﬁﬁ
MWHdIENS, LT, dhRTEBERU,

1 AHE, AHRPRUIDO ERFHIO LT, J bETOHHREEERE
EHLTOWREEZ LMD > LD TR BN ENIEHTH B, &)
Db, AFHIE (Z0HED) EAEREIV SN T TH - 7ch
HOLOHMTT, KOXIIRLTWENSETHS, £9, 7V 2vtl]
B34 2 TS, R & 78 - T 2 HPITH U TR IR TR Ay
Pllfah T (2L, ThafETH 25581 5) LI &HFEOT
TOH, [FEAHOAKEFHEIT S EMNTEE, EIAM, Kt
HALAIZF 70 Z TRV TAET 5 2 &7 S RBE IR L 7c 720, [
HTZOENBFEEFMT 2 2 EMAETH > e L0 AT [ ZiE S
L7co €N TIE, FEdS S OIERIRGT DAL & £ ORI rlREE & ZRE L 75
NIER SO, AHRIE, -OTHSEOREIATEETH - 12

(83) 1Ihbid. See Gragl, supra note 64, p. 563. 7535, [A] Ibis BLHI455IZ BN T
i, &RF RIS AT NIERE S0 (shall be refused) & &
HBONTHEYD, Recital (30) TIF, FHHNIHESN TS 1 DL Lot
MEHSEET I2HGIC0 5, HikoKRBIHFEHREINWEIRETH S
(should be refused) & LT3,

(84) ZhiTHULT, 7V avweNI K Ibis AL o, fHERER
T 5Mtho EU BT S &, K - PATEIEMHT 2 & &, EHNEHEITHE
FILHBEITH T ENTES LRI SHME D5, See Hazelhorst,
supra note 37, pp. 213-215.
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(85)
LB EFIFIZ, ZORERF TEUEICL OHESABN] EFED TIN5,

SF Y, KFEORANT FETICL S EUBMOERTIEE <, [EU
Bk o0 FEHIZODWTOF 70 RICEBAMEBTH - 1275
5, CNEEBSENREORENOTATS 256, MEC [HEs
Botel B3 T BB BOTRENES S b,

2 M HE, GEUTOBGEHT) 7Y 2 v &b THRI3A% 2 TS0
DA « PUATHEMFHIC OV T S, TOEMIZ> X, EUMBGEEICEK
R B EIART BAENDBDOTEROMENS HTH B, Al
HISIAD S b ET i T Lz HEAAK 2 ISR 2 D TH - 722 &
Mo, FABAOHOHEIHEN S ENETH -1 &S PERET S0
BABHF OB TR & S Njy 727, H=% (AIRE Centre) @K
fRETIXH B0, HELIHOAFHEHIZKE « BATE OB HFTNICH 5 FEE
ORRATET 5 bOTHS O MRAHRIMATE D, £/ “0
AN AR BB LB, AT, W% 2 HOERIC > % R
U HINE B BRI AR AR Lie b0 3 S OB A8 S 5 &, W4k 1
HOFEMIZ OO T EEEMS T LW I n 2 0ffetk b TIEAR L X
51CBbN G, &oT, EUBHIORE % 757K « BRI 0 IH1 >
WT, —RT 2723 TEAR - PUTHEICEED S 20BN S A TEO
Z &M, 5, Bosphorus HEE S & 15 A[RETEASH B & BURIZEB W
T, ZHICBT 2 BENLETH B EEZ B,

(85)  AHPR121B%,

(86) See also Gragl, supra note 64, p. 564.
(87)  AHPR108B%,

(88)  AHITRI4BE K TF108B%,

(89) wits (7184) &M,
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(2) EUEDSBEST 2B A /1 = X L D43 12 1E1ED &R © CJEU
NODSEIRHGE D FIEE

wiZ, 2 OHOBRAEMIZOVT, AMRIEES, 2ERMICATEUN
CRBESNTOEEB AN =X LI ECHR D A A= X LiEfid 50 &
R O@R#EL NVEHZ TINE LS T &, Bosphorus T T B
KRB ONTOS EHERL, BT, TOEEAH =X LD+ 15 EM
WACRIE ioh 25 A BE LT B, 844 Bosphorus HEED
HHEHEO 1 D2ELTHOMILELI &, THbL, HEMIZED A A
Z X LOBEES B S TO e h E ) pEHW L BT, R%o
REOHMDHINW AT S EERYTHEESA KD, HEN S, Bos
phorus FHHD & 5 12, EU OB A /1= X L ORI 10 T,
ECHR B¢t L T2 D LHFEE AL IND 5 HETHEAEERIEL T
W3 EE T ERTd 3 DIEY TR D S5 TH B,

ZO [EBAA =X LDV SBIEEDER] &0 5 &Eo@HIZ>»
T, AP, BRSBTS 2 £, TOEB A =X LDk
BMAEEELTEMNENARETHBEL, 2ToOHEMAT, ENEHNIC
CJEU NDEREEFMNTEE L TR I EARD SN EZ DI TRENENS
S AW BT L EEEOMIEAE L OHIE LT, KHkE ©
EU RIT & 2 EAHERRAE I B U CIEFIESRPRA 22 8 A U T b f,

(90)  AHIPR109E2,

(91) Bosphorus SRR TR SN, EUDEE X =X LI THEL,
EU 28t 3- 2 FE M IRIE D it 5 D £ D W %Pt o /04 1B s o T
H - 7o L OIRTED, RS HIIRD Rozakis FIFH1Z 1T & 5 e fA] Al & A
(Joint Concurring Opinion of Judges Rozakis, Tulkens, Traja, Botoucharova,
Zagrebelsky and Garlicki, para. 3) *° Ress |55 12 & % [A&E & i (Concur-
ring Opinion of Judge Ress, para. 2) TR IN T 5,

(92)  AHPR109E2,
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RO, @EU i i T B £ B AR F I LA T ED & 5 12
R RENEND T EIZDNT, CJEUBBECE BAEHRLTW 5
BEEFTOSD (205 v 7 HARES.
KHRFZ DL BHIRE LI DD ST, T MNETHREGEMNT
Y @y el TBAISA% 2 SO SRR OSEITIC I L T CJBU 1kt 5k
BISI 2T EERB B by KA ERDPDI N B b E > HOKEE
B LML, 2OHOEHREFEINTWAS EHM L, HEE S5,
CIEU 12 e A S N B~ & T o T 05 A EN EF 5 % 5
15 IFLBLAE O MR HAHE & O3l A P 1 B 3 1178 3 H1S LS LT 35
57, £oT, IHhSDRBIIZDXBRBENRKDONBMoTzENS T
P, KT EE S ER T E B LI 5T D,

S OHBTIZ DT, HLAAENEHTIC CIEU ~ 05kt o f7E
ERBTESF, 1o, FENRHTORERIMMT 2 M & HFE LR &

93) Il ks Th 5, EC] @ CILIFIT S H 3k (Case 283/81, Srl CILFIT
and Lanificio di Gavardo SpA v Ministry of Health, Judgment of the Court
of 6 October 1982, ECLI:EU:C:1982:335) 2&@M LA bDTHAH L F
b T3 (see Glas and Krommendijk, supra note 67, p. 582), Michaud
HEE CJEU NDEREEDHTEM B INE L o TcE W0 TR ER U
TdH 5 H, HALAD Conceil d’Etat iZ CJEU ~NMFFET 5 &5 Eigx LT
7e& WD) M TARM: EME S 5, Michaud FHEIZ 20T, EUEORMEE
15> T BIED ECHR EO#AEOREIZ I hE TS CJEU IT &
DEESN TV S ZITE 2D 57, Conseil d’Etat (3, CJEU 1258
IRBAE %KD B &0 D N ADFERZHEM Uc, hid ECHR 23581k
EOMNFTEZBE LB VLG E L TRLZ@QIZEM T 5 &5 2 & 5, Michaud
HEHRE I NPT 2 DHDOZMH% BiH 37, Bosphorus #f5E 1358 H
SN EHM LTV %, See ECtHR, Michaud v. France, supra note 23,
paras. 114-115.

(94)  AHIR109EZ,

(95)  AHPRI11E,
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WA BE, ENEHFTO 2 0 FEITH LT ECHR »%Hid 2 Bl E 4
S 5T B EDIRIINS B0 £ C £ TEA BIRAROHHIOE
A ODENRD 5 LI ITBbN Y, WIFhicd &, RHHEIIRLIE
HoUN S, YHFO—F (KMEOBE, PN 12X 2 EREEDHTE
FEEMB > 12D EDDITHIE Y OEX 2B T, M0 B Af o HIK 375
ShitFEVHELIOTERLAE-BDN S,

ULMLAENS, 0K EYFEDO—FD o DER;E EU LOBLSE,» S
EIHE T & OIS B, OIS LT, GRS 2)
TFEU 2675 i3-S FHE DRI A e 2 A FRARET 52 6D TR AL
&QEUﬁCEHT%%%ﬂ%bTD%:??it,%%%Ki%%:&
TF T OSEAITMNL LT B O0H S HH to HHFTOTHTH B
:@%Eﬁ%@@&&bf%ﬁ%hf%@,%@kb,%%%@#ﬁ($
VLA 1T K B EHEGE O TS O A 12 ECtHR 23kl % & &1,
CJEU OSERIEE TR ORI LT b L5 icilibin s Sl h
T0%) F7, BUBOF, BAD Wi o (iLE Ko 3 KRl
HESNTOEDITE BN ENS, YEEMFTEEH LTV &,
ECtHR 3 EAEHMEHHE o2 Ic >0 TH4ra® A% 297, Bosphorus
%iﬁﬁ%éh%&mﬁ@@ﬁ%f&ét@%bnrmgi

22 ECtHR 13 EU IES S F SN T B 0 E 5 A HI 5 HEfR & 2

(96) See Marguery, supra note 72, pp. 128-129.

(97)  Glas and Krommendijk, supra note 67, p. 582.

(98) HiiHy (H93) B,

(99) Glas and Krommendijk, supra note 67, pp. 582-583.

(100)  Ibid., p. 583.

(10) Ibid., pp. 582-583. & - & &, ZOHEMI K LALMETERZLWEXS
IZHER 9 5 H U5, See Gragl, supra note 64, pp. 562-563.

(102) Marguery, supra note 72, pp. 128-129.
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ﬁ%ﬂﬁbfhﬁb:&hgjEWﬁﬂ%ﬁQﬁUK%%ﬁ%%ﬁ%?
BIEPOFHRITE I LT B ENS Z EITDT, ECHR E—f%HY
K%@E%ﬁ%@%bﬁh&hﬁ@ﬁﬁ%f%&gi%@tb,EUEﬁ
HET 2B A 1= X LD+ 1B EESER S T &5 Ol
12, HNLADEMNEHATIZ CJEU ~NOEHREE DL E RO Thiem &
IMEERTHILEHDEIONE LA, LML, Lilodb,
TFEU 2675 IC%E W CJEU ITJEIREE & MFET 2 BB W LEBEHT 5
D3 EU MUBEEOENBHITH 5, & T, HNAILKBRDDDI -
foZ EARMMT, ENEHFTAVEREEDMFLE Lidh - 7o 2 LI3EERD
BRTEBLEL, 51T, LREEDOMFEOLEEOHE %2 143 1cfTh
MO EERLETRIELED, VAKX ZRODFMAEMT 5 D13%

(105)
WMTRWNIE I ITEDN S,

3.3 Bosphorus#tiE DB © AR LI S DITAT43TH - 7o
A3 Bosphorus fEED 2 D D@ o $ LMW S e 2 &b
S, WBIZ, ZOMENEBZMNES D, F7abD, ECHRIZK O RIS
NBWERORERZ ODHEENE SN B FEWODITA TR TH - ES
INOREE M S i, 2 0 BARNHE ORiIC, ECHR E—f#ih & LT, EU
RERE E R O M H&KGR & ECHR I & 2 HEAMEIRE & OBARIZ O WL THI®
THBREZR LI, Thb, KEHRMEHESWZ2HADO 1 >TH 5, U,

(103)  AHPR100BE S,

(104)  See Glas and Krommendijk, supra note 67, p. 582 fn. 115. 1E 24 ¥ @ #&
A3 EULOMRAR @M EZE®R L L5 (bid)o

) 72, AETE, 7 FETREROFIT, HTEHTLYREEDHNEH
THIEEFINTWIZIEYT, HILA (Avotir}é) FSEREEDKRD &
NBEIFERTIEEEZHALTOEN -7z (RHERTLEEBIR), See also
Marguery, supra note 72, pp. 128-129.
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AHIRDONEF I > T, FFRAHAZICHET 2 8HmIc>0T 3.3.1),
RIZARIZ B O THEAMERFE I S DITAT45TH - e &S Lo Hk
(8.3.2) 12D\ THEEKT 5,

8,31 HIEERICI 5%
A THERRIZES 345 T, BUOHM, %k, ko g
OWEL T = M A EIRT 5 725 12 BB FEO TR, ECHR O
5, BIE LTA AR bOEEL5—HT (@), 2 >OEEAE
FLE (D).

$9 (@) 12o0T, TFEU 67402065 < [, %4, mliko w4 H
S B pisid R B 5) HIFREA 7 = % LTEETH D,
Z DR A KT 5 7212 TFEU 815 1 THX 13824k 1 THIZ A D & Wb EE 7S
FRAIRE T B0 BIAZERSI% | B RT3 5 7k )
BT BEETH D, ZOMET BEAR, ML OHEIIC 5 5
e ORI R e %, SR A4S 5 RS B 351 5 Ak

106)  AHIPR113BL,

A AR 3. 1.2 BM, RHPRI4BIZH 5 CJEU OZ RO G BT £ &
I THAEGEHOKA] NEHT 260D TH 5,

A WA A= R L8, BB ORERENC & 5 HEAMEFIZ T3 TH 2
EHEET B L EFET 5 (ARHIRIIGE),

109 MHEHAREAZZ b2 6, HmOBOBEICELT, ECJOWHhY 3
HYAe Re T4 Va  HHORITERETCHEDONTZEDTHS (Case
120/78, Rewe-Zentral AG v Bundesmonopolverwaltung fiir Branntwein, Judg-
ment of 20 February 1979, [1979] ECR 649), Z ®H|IRMIR Ui [—HERK
izl EEE N, WIS TOAIRD, 43L& DM #E
EBOTHMAPRED SNERETH S| L0 HARKRFEANE, 445K
s, AEE (state of origin) OB Z, KHIE UT, MHALITHKRE LT
NEBSBHENDS bDTH S LKL [EU EERRAEIC B 5 &35
HAETHRFE8 % 15 (20154F) 162H, A ECT HRIZDWLTIE, HRf BOHE -
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EREIES] LU, HE2H (@ 5TE, HRECFHAEMHFIZE T
% P ORERKE N 6 1 2 M KGR R OAT IS4 BRI E A PR L C
Wb, 7Y 2yl Ibis HIANZ F & U FSITEI L Tk S hcsill
THE, kT, FEAEAD, <0 &> RS A FRE, ECHR
OB S, FHAIE L TRRICHEEN S 2 EITEA D,

Zo kT, AR 2SOFEESEER LTS, 121, (b-1) ECHR
X DRSS BEFHITL D, KRR o 2 EHOBHIZ, HRETD
FEARMARFHED S DITA T THO S EERRFAET 572018, Dl &b,
Z OHEAMGER &0 5 BEAE FROER S ITHMAI U 7oA LT 5 HERM S
zenaumdaemm&wﬁ%f%ﬁlom,@ﬂ)mmRL@%ﬂ
RHEBHSNIATHTH B EVHIBET, T, ORI EUEICX
DRFF S NN EWSBET, EHD D BRI RZ SN R S
NB85E, HAEAGEANT BB SEEMIICER ST, oK

MR KA 2 TEU SR ZEACHIBIEE (55 3 )] (H AFEdmth, 20194F) 155
BUT [PERE] 838D, C oo @ HER LR L, 1999410H o
5 XU TOMRME B R T, BINF5E 0wk >0 T b [REA
D H K & 1172 (Presidency Conclusions — Tampere European Council
15 and 16 October 1999, para. 33), [EHNIIZHES L Z 0B ONLEOHEN
WIZOWTIREL T O XX ASEE L L, Hazelhorst, supra note 37, pp. 15 et seq.

A1) 7V 2 v &)L Ibis BLATHI K T Recitals (3)~(6) &,

D) AHR114B:, B AL, REHELL (b-1) &, HERKEA =X
LEHAAEAREL TR RSBV EHRT 200 THD, ECHRIZZ O
K WCHE IR S AR UH, [EFE A Bosphorus #E5E 2 #fEFF L 72 &
HRPIOBIET, TOZLICFEALTEEM DA TR LESITHS L

DOFMMiAsdH % (Glas and Krommendijk, supra note 67, pp. 583-584), # 7z,

FmEIC&%E, ECCHRIZZ D%, DIMICE LI ZETHLITHLM
bod, TV BLIARLI EEZBRZIZHDICISIT2DODI57 5T
[115, 116B% : AfagEHE] 2@M L TR D, ThicX VEIN SR
(b-2) TH B EB~xTW3 (ibid, p. 584),
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EUZEZEBH LT03E &) 2 EA2ME—DIHIC, ZORAAERERET 20D
EPEZBENSH T & if%mm&mogfﬁéo

UbziEZ->>, i, HEAREANCHES < EU QA ERFHHR O
K BATHIEE I H AR 700 PIZIAMBRIEE, 7Y 2 v vV THLE
mﬁhﬁ®ﬁﬂ%§%&?5mﬁﬁ A Z XL ] £5< b
@f%é&bfhéo:mm,mﬁﬁﬁ®ﬁmaimf%%@%ﬁﬂ%
HEld, RS OCEHEMOERERA Uict:, F9 L, AECT
INBERETHY, FHIPABOED 2 A APITHHO VLT N bIkET
%Bmﬁﬂ%ﬁuuvq%?Fwiﬁxﬂﬁ$mwloﬁﬁﬁté&%z
DY, WG IHR TR CRITIREE S 10 AL TET 2 2 &
TERGREE SR, DD, Wi CHEE OEBT LD, PR
FheAF GA% 18D Pk (A 2T) B E L0 - TR
T 5K BUTEH I O] %2 B0 2854, &R« BUTE O BH T
(AR EH A 20 2 HERIAVHIRENIC & - THESFS N TO0 5| EHfEET S
£ BHENENTHS S, Z0Rp, [EHIC] EEDREDTHS 5,
HHAEAAGIRAN 2D < S EHIPR O A& « FUTHIE 3K O EU SN E
BONTOBEN, ZOETHTY 2 v VIHIERLTHENEND &
%7Timm L UA, M—IEHETHEARRAISEES /b T
uamtw,%m%mmﬁ%ﬁuﬁéo:®%E%ﬁ?éEUﬁwuom

(112 AHIR116B%,

(113 AHR113B%,

119 7Y 2 v &V T Recitals (16) (17) &K,

115 7Y 2 v &V THAI Recital (18) &M,

(116)  Affho/NEEHRO LR SOGER T, FHEANTHROPITIZONT
HETEA 523D TIRBHEBRXSN T B, See Joint Dissenting
Opinion of Judges Ziemele, Bianku and De Gaetano, Avotins v. Latvia, no.
17502/07, 25 February 2014, para. 4.
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9, BITWREE S 2GS T 520D T ut X (—HEIYIC exequatur F
mELTHIONTWS) ZHLTOAHAIN I DHDOY A T TH B, &
DOFHED T, MR EPITERATIC X > THERSIN D Z L1250, £
NEVOHENET 2220 TERHBNB THET 5, 2hicid 22077
D—Fhik B, $F, WBEAY, WIHHENEY 27T 1 97
e84 % exequatur Thek BT 200, GHINT Tu—FTh 3, Zhi
T 0V EE (31%~15%, RHIZHE) THRITS T 5, B,
COT77a—FELEFELTIRERERTO EUEIZ T Y 2 v =)V 1 bis
BRIZZ 0 TH 2 (AT PATHIE 2 E D T 528%~365%, HFHI1T31%
ﬁ%o%ﬁ,%77D—%K&%&,%ﬁ7ﬁﬁmi%ﬁﬁﬁf,%*
%&%Eﬁﬁ$$®%ﬁﬂ$%%*iﬂh FFEHIEZ EFToAERS O

BE, COT7Ta—F 358, 7Y vl THA (38%~52%., izl
129
SLA5% 1) THRHEh, 20k HKEBIOS b, 200740 — 7%

(117 Sara Iglesias Sanchez and Maribel Gonzalez Pascual eds., Fundamental
Rights in the EU Area of Freedom, Security and Justice, (Cambridge Univer-
sity Press, 2021), p. 181 [Magdalena Li¢kova and Cristian Oré Martinez].

(118)  Tbid., pp. 181-183. Hk D 52475 H B B O AT & 5 0B 2 L
TRUFOXEESB Iz, See Hazelhorst, supra note 37, pp. 43-44.

(119) Iglesias Sanchez and Gonzélez Pascual, supra note 117, pp. 181-182
[Magdalena Litkova and Cristian Oré Martinez].

(120) 1968 Brussels Convention on jurisdiction and the enforcement of judg-
ments in civil and commercial matters, OJ L 299, 31.12.1972, pp. 32-42.

(121) Iglesias Sanchez and Gonzélez Pascual, supra note 117, p. 182 [Mag-
dalena Litkova and Cristian Or¢ Martinez].

(122)  Ibid.

(12)  Ibid.

(124 Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdic-
tion, applicable law, recognition and enforcement of decisions and coopera-
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New Standpoints for Systems of Recognition and
Enforcement of Foreign Judgments in the EU
: Avotin$ v. Latvia [GC], no. 17502/07, 23 May 2016

Atsuko YAMAGUCHI

This article examines the judgment of the European Court of Human
Rights (ECtHR) in the case of Avotin$ v. Latvia [GC] (no. 17502/07, 23
May 2016), and insists that it should be necessary to consider the EU’s sys-
tem of recognition and enforcement of foreign judgments (hereinafter re-
ferred to as “REFJ”) in civil matters from two angles acquired through its
examination.

The point of this case is as follows: Mr. Avotin$ (applicant) brought a
case against Latvia before the ECtHR, complaining that in issuing a declara-
tion of enforceability in respect of the judgment rendered by a Cypriot
court, the Senate of the Latvian Supreme Court had infringed his right to
a fair hearing under Article 6 (1) of the Convention for the Protection of
Human Rights and Fundamental Freedoms (ECHR); in his view, the Cyp-
riot judgment was clearly defective as he had never received any summons;
nevertheless, the Latvian Supreme Court had not refused to recognize and
enforce the Cypriot judgment in accordance with Article 34 (2) of the Brus-
sels I Regulation; for this reason, he alleged that there was the above-men-
tioned infringement.

The EU has adopted some Regulations under Articles 67(4) and 81(1)
(2) of the Treaty on the Functioning of the European Union. The systems
of REF]J established in the Regulations are based on the principle of mutual
recognition of judgments in order to develop judicial cooperation in civil
matters. Accordingly, the exequatur procedure and/or the grounds for re-
fusing REF]J have been abolished in some Regulations. This ultimate goal
is to allow judgments handed down in one EU Member State (MS) to cir-
culate freely throughout the EU. However, at the same time, it is also nec-
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essary to pay attention to protection of fundamental rights of litigants, espe-
cially rights to a fair trial of judgment debtors.

The Grand Chamber judgment in the case of Avotins is notable in that
this is the first case in which ECtHR has referred to the relations between
the principle of mutual recognition in EU law and the guarantee of funda-
mental rights of ECHR as general remarks. Moreover, this ECtHR’s judg-
ment considered EU’s mutual recognition mechanisms wholly legitimate in
principle from the standpoint of ECHR, while it showed two cautions which
relate to both the current EU’s systems of REF] and their implementation
by MSs. As this judgment is closely related to the area of private interna-
tional law in this way, this article examines this Avotins case.

As a result of its examination, this article concludes that it is necessary
that the EU’s system of REF] should be considered from two different view-
points for the future. First, it should be examined from the point of view
of whether or not the MS in which REF] is sought has discretion in imple-
menting various grounds for refusing REF] established in the EU Regula-
tions. This is because there is a possibility to apply the presumption of
equivalent protection, so-called Bosphorus presumption to MS’s actions, as
the EU is still not a party to ECHR while all MSs are already its parties: the
above-mentioned is one of conditions for the presumption. Second, it
should be taken consideration from the viewpoint of whether or not a court
in the MS addressed at least is empowered to conduct a review commensu-
rate with the gravity of any serious allegation of a violation of fundamental
rights in the MS of origin under EU’s systems of REF] in order to ensure
that the protection of ECHR rights is not manifestly deficient. Considering
that the negotiations on EU’s accession to the ECHR have already re-
sumed, it is worth examining the systems from this viewpoint as well for
the future.
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