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5Tl COkSB AR OWEE LTHESE ShE S Eh
3, QOXHIWEEN &L, BT 51T, HHFRRBREMNRTZZEMnTE
B LS BETH B,

Lip Lo, ZoLBHE-S0 TR, HEEFMENOHKIZOLTS
[EAIEEATES 5 = 24 LT BT 52 EXTEALY 0k,
Mohammud v. Wm Morrison Supermarkets plc. #U;;g)ﬂiio WTRRD K73
HRMIELEhTO 5,

[(EXEOWE]

WETHBIAHBBA— ==y b (EVV VX)) IEHTBY
<) T HEORFKE, HUR—X—<—% v MIEBT 3 REKDOA
FEZERIAI 7S BRITIC K » THRE R - 7208, Thid, S E RO H ik
WEDhhboTh Y v 7 —ho B KMNFEEEREOH L, RiEiisE
TOKOHBHIZEWTRINIbDTH - 70, FHRBITICKSH
HOWHE &P L TR 72,

JE A AR O B Bl PE AL #E  (close connection test) TIE7% <,
i & D ILOREMERRZE#E (representative capacity test) 28
5 & HKDI,

A4 275 v MgmEH RGO KR ERD, RO &5 BREEEOHA

(36) Street on Torts 2018, at 611.

(37) Street on Torts 2018, at 612.

(38)  [AfED ML D AEIZE T 2 IEFEFIFAERIT D0 T &S EE T8
LiFsEEbN S,

(39) [2016] AC 677.
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[ ONRERF | O ACImRKETFE O & RIS BRSNS T

WS A5 U, F10b b, MINHRMITHIC & 5 Rl % e Lo
7z (put into motion) D TH O, NETAFEDY X7 E2F|&ZIFTEO,
SR O TR (T O IR £ 5 5 = £ A7 LTl 5,
{275y R BT, AT 5 &, 1% SN
AR OBIRIZ I E ST By < i, WITHICE S TIEC
W BRI (5L UZOMID HHERSNTOS OO, HHHM DM
Hio G REATIHED &5 hIco T, A SN TH
T, 1 V7 5V FEZBLT, 2ok BAMEEEEIRHIENT,
BB ERRE I L TEA SO THE B DI DTH S iy 5501,
(RIS HE T BB U TN L7 b, (B 5 %5 4
SOFEREAEBDOTH A I Mo TNHIR, KITHETT 2 THEHEOH
£ (employer’s liability) | 12k 5 Z &iT72 5,

3 AVISVRICEITE [ERAZEDEE] OEH

JEMBARIC & B NE NN HEOHITIT & » THEZW - 75/, 1~
75 v AT REEICB 0TI, DAEORETISFRM & HEICHYS S
HREEETRELS, [HHEORIE] &N 5 HIMEIMSL O LT £ K1

. (44) (45)
N X BRFRD SN TN B,

(40) [2016] AC 677, at [40]. see, Street on Torts 2018, at 612.

(41) Markesinis 2019, at 568.

(42) Markesinis 2019, at 568.

(43)  Street on Torts 2018, at 588. TiZ, #AH I HFrTIIZ L, HHE
DOHIFEPNZB N THEERIC L 2 Fhi S OMR LW B b XT3, S
2HEHROFRIIE T 5 [BARAZ | IO TN DN ZR D 7
OB TFhExEHEEL TS EEbN S,

44) koA v 75 v Ntk 3 [HHEOEE] obsBE~DMHMNE L
T, KiEa [REoE GF) KTk 2 HHEEELEE— o
T e u—FEHOERED S -T (1) (2 «58) ] iLm2035 (19894F) 56
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FTubb, ZOMHEEIE [employer's liability | & L T#iwshTE D,
N, EHEOPNEITHT 5 AEITREIEDOC 2T, 7272, 20
MEREET] 3 ROR 7)YV v ZAEMLERE LA FE O ENE
S 5hT S,

2% 0, White v. Chief Constable of South Yorkshire Police | ;J?LZ Bir 5
Hoffmann WOHRIZL 5 & [HHFHEOWME T 227 Ve v X%
KL T 28R, WEOHMREGT 2 NETAERO—>TIEZ L, i
Kﬁﬁ@*7UVLVZQKEﬁ%@#MEKTgﬂhj&éﬂfhgi

[(EEDOHE]
WHbWBENZRR—DERNTENT (v =R VT LITHER

H, 207% (19904) 89K, MHIEL M#RBEFEDOEREE/III DN T
— 7 Ric B A EHF O EF T BiEEEE A PO LT —EE
J023% 45 (19994) 33EH, ShARME (BB 29 HFD 2 b L 2kt
I B3 EAFEM] 7@ 618335 (20024E) 961, kT [57 Kl fEH
BEIZB 2 —BE——A F U 25 KAEHI LGOI BE LT [Wik54% 6
T (20034F) 22, SRAKRE [MEZEHIE AN O REZE B ORGH I 1T
I A HEEME] FEHFISTIS (20044F) 96H, [Fl kS BB 1Tk A5
BREERD R L RITKT 2 HFEOEM] F7 M EI #8995 (20054F) 96
B, ERE THEE Lo ARE T S EHERA—E Ik 1T 2o
NS ZA V] EBINEF4AE (Q0074E) 160E, /NE XA T4 FY 20
FEHEREE « =T RS E219%9 (20074) 130E, W [+ F Y X575
il oEr &) T4 F ) 297k F e (koCE, 20094F) 881,
BB S [ R b L APV B 9 A 5 Ok B D B
4 F ) kA ] URIEELILS (20154F) 86 A3d 548, T 7 {Hh
EIEE I X BN DZ 0,

45) A 7T v FANEATADE, bREICE T 5 RikT09%0 & 5 BT
—ITfbINTE ST, WL DD ARESTA (tort) BRIZZ BTE (law of
torts) TEHKINL TV 5,

(46) Clerk and Lindsell 2018, at 13-04.

(47 [1999] 2 AC 455.

(48) [1999] 2 AC 455, at 506.
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[RIEONERF] OACHTHENREEN TRIERHRErBHENS T

WRE| U F K77 DITIHUE L IS8 0 ZHOEE BT L, B
WRWA T LV Ehffsh o5, BRIEZHBELLZEITL-T
PTSD IR L& LT, Hhichic - K BEREN, 0l Litks
HEOHE 2 KD TRHAE (BRABE) 2HFAHE,
L LRMS, b5AA, [EHH EHMEITEREMEEIZED Sh
Biw, T MZ;;‘:“O) &5 BAEATRIE LORERBERKS 5005, T2
%O EE A > ORI TR ST By F1bB, @
WLDO RS v 7 %2EE#ET % Z & (competent staff), @43 75 3% &2
% Z & (adequate materials), Q¥ DL 4, @@k (proper sys-
tem) &9 4ADODRETH %, 2OHTH, QYR MEMNSZ &
EVD PRI B B, ERBRSNRENTORVWHEEN T v 70
LIS, BROMEY) S ISR B LB EETIZIE N A D b
BBV, HHEOWHFICHT 2 /HIALE LT3, @Y HGEE
862 33T LIS NTO By BIIFHC & 2 TiA—DBHIZSLT, il
FTERROEHIZEZ 2 2 L1250 T, COMBMITUBSI S LT~
TIEEDA D
HHHE OO ARG E LT, RO BT R TIR IR 2 A R 5
5 B ISHEGEMIT 7S > T \(Zizi Reid v. Rush and Tompkins Group plc. ilfﬂg%g)li,
ROBYTHB (LT [Reid k] &ir95),

(49) Clerk and Lindsell 2018, at 13-04.
(50) Markesinis 2019, at 536-9.

(51) Markesinis 2019, at 539.

(52) Markesinis 2019, at 534.

(53) [1990] 1 WLR 212.
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[(EEOHE]
JFA R3S EORAITEL > T F A ETITHINMET 5 2 &1

5o 78, BB OWRIC K B BB AU B G 2 IR &

THRBRITMAT A&, WERICIOIHIWY X7 ITfiA 5 R

KMAT AL T RRNAL Z%ET B EbE-T, TFAETIIBNT,

KRAAFHEHOBRIT X 2 HEHEFEBICEE UG R EE TGS

BA-7cbOD, TR HECHMAZ TS ENTEE, -1,
Reid FIIRTIZ, #iwe LTHAFORERIGESNICH, T OHME
DRI D FORBITHF RN 7S PR IR E ORI T H 5 72, DAEITE T
BB OB @EY) SO FEFH & LTHasiciEd s L bh s,
2%, OBTEORY v 7EREL, @tauiizHn, @KLK
LR Az, @OEYISHBEREYET 22 &, #E0RMEOEEIMR
MER B, FITHEMIN TS DRLEREMEELLETHBN, #
BHO Ny 7 I EEERBEEMRT 2 b 2 ZIChEN 5 LHFT
52 EBARETH A,

redz, WHOTHEAEAT 5 & LT, HHMEOHIES D5,
OBy, WORME & OBIRTIE, BEF ICE LB e O
FTHIEEHELND LT B,

DX, HHEOHMEIHT 2 AETAREEBIETSEL TS,
YRNEATAETIISI SR BN — NIVEBZ 208D 5, Thh, RO
MR HBEOMETH 2,

4 WRFEELLTCOERENEE
bEbEA VT T NI AEHEOREME, FICHBKEOTEE

(54) Markesinis 2019, at 530-1. H2EIZ B 1T 5 WA ICHIY T 3,
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[ ONRERF | O ACImRETEE O & T RIS SR NS T

M U Tl SN TE Il TAETIE, Wi EENRERPNIC A £
NBEPDHEMSIN TV S, ARNEHT 201E, Wb 2iFERkFIHE T
5B, MPHERIIELENE LTE 7 9 2 v 212 & 5 BRI
BENLBOD, ED XS BEEITHMREFEE O BHEFE K nTE A VAT
HmIN TV 5,

RER I, BEROMY, Reid FIIRITBWT, TF A ETITHIET 5063
BB TOESETICH - 7o &0 S FEIFRT, EHEPRBRICIMAT S
£ 5 BIE Utsn o 1o i DU THUPH A 2 B & U TR A &
NTLBH, AHTEZO%D 2 O EHBHIIIES LA bt T %S
BAENS B LRI T D,

%113, Spring v. Guardian Assurance Ltd. ¥ S?T »H 5 (LY [Spring
P &),

[EEOHE]

s X 3REetThrmEYor— V22—V +—ELTREM
ShThicE s, PihzBkL CioffmatticiEms sz izl
foo EZAD, RBEEROBEMMIE LT, hoffatticElsh
TORHEEFHT 25463 moRBEatticze 0BT > Mad 2 0%

(55)  FEREEIZB T B MEERAHEEDOMEIZ DWW TREBH O KRN S 5 3,
Rl - 72D & LT, $fE [EW ORI b 5 @S - IEA
F Do I E AT AR AT 5 EBUH69% 2 5 (20174E) 219E M
H Y, FERYBLFEIRBIZONTIEZ B S EBBEAL U,

(56) 7272L, ZOHERTHMHMHFICL B EREOGFIZINEETENIEZ, H
EREF R AAD B EMAFETH 5 12 2 ENFTAN TS (Markesinis
2019, at 534., n. 33.),

(57)  Reid v Rush and Tompkins Group plc. [1990] 1 WLR 212. see, Markesinis
2019, at 534.

(58) Markesinis 2019, at 534.

(59)  [1994] 3 All ER 129.
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M -1 LA, WHRRELY OMMRB R 7Y V2 v 2Tk -T
X OFMMEL LEhTW /o, XMoo Rmathicitis s &
MTEIED -7, RS XD S Yo U THERER R a i,

FRTRIFEHOFEREIRD Shicb oo, PERPETIRIFEEGOHER
BEH, TOHHE, JOLITHERRIBOTHERMETTH ) OIK 4
A, WEREHICH L TRASHEERBEZH > TWRNENS DT
ot

BRI, gl REG IO L CHIEOIZU PR Sh Tz E LT ER
TRHiz, TOHRE, MPEEFEFICIDPE) —T 1T < F—ZXTH
% Hedley byrne v. Heller *'J;JB?@T}EEOJ LI RZ B0, MHEESERHE
hTus,

55 212, Scally v. Southern Health and Social Service Board. ] ‘536%2)&;’( KD
WO THB LLF [Scally ¥ | EinH),

[(EEOHE]

G455 A B RPE Y ITEM S W TOREREEETHEH, HEK
EEB T NESENE SN 5 2 & AR S YIRS h T
WiEIno T, SHIE, b7 AT v RIBRMESHANCENK TS 50T
Hote TOIEITE - THE - HEFEOREZRD T, ik oh otk
HY I UTERA DR S v,

R, FRICB T 2 @UlaiEHRe 3 ERICRIE L g -7 2 &
&, NETAETEEE L, COHETE, AMETAEITEIVBELLA
BROZHIFHEDNBRENT NS, 2L,  OEAHEROE N Z R T
BOEREYTIEE D, LI Db, Spring FIPIZHB 1T, Woolf W [1¢

gﬁ

(60) [1964] AC 294.
(61) Markesinis 2019, at 534.
(62) [1992] 1 AC 294.
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[RIONERF] OACHTHENREEN TRIERHRErBHENS T

KB A HE O FRITHE O TRMZHNIC RO FIHE B AAA T
7o, RAMBEFBOFRRIIBL TS IO LS BERDOFHERAALZ &
FAHTEE i@mJ&Mbeméﬂbfﬁgi

fame LT3, MM IHEORBIC > S HIEDTIZ T £ ANV T < —)b
L7t —=F 4 7 «r—ZATdH5, Hedleybyrne v. Heller *Ugé)@%ifﬁ
(extension) &EALEDT 5 I EMNAEETH » T, HIEEFIESZI ML ED
@ﬁﬁ%&ﬂgi%@%%fm,mmrmeﬁ%énfgfméﬁb,m

Pt PR H O SIS & OSBRI E VWA L9,

5 IME

Pk, AT, RIETI5&OMMH BRI O TR ERE R E 2R
L7295 AT, Wb aHoREE RN &0 MEERRICE ST v 75
Y NEEBGILTE R, 22TR, UTOLI BT ENWPSMEM -T2,

¥, (1) HEETORBEE LT, 1075y M@k
T, HEEAEEE LY/ (putin motion) T EITRD B I E2RET 5 ¥
RDH 5,

wiz, (2 4075 FikTld, BHEOHAFIET 2HILICIOE,
MEAFORME] Lo, REIEEE EXH & A7 fIE O AT AR
BHoONTNDE, 2T, OBFEORSY v 7A2RBET S L, @147
Bz N5 Z & (adequate materials), @R EXEEEREE T3 2 &,
@# Y72 MK (proper system) ZHEHT 5 &0 4 DDOFMIIZH T Tal
mpsEINhTNhA

51T, [3]) BN HER T L THEORMEEIT - 186, 1 v

(63) see, Markesinis 2019, at 534.
(64) [1964] AC 294.
(65) Markesinis 2019, at 534.
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77 v FiEOBLE M, o IR IRE CFHMi s h 2 86 0b 5, ZO%E
3, BEOTIZUBMEE LS TN S,

ZDEHIA VTS Y NEDONBHT & B &, 43Dl 72 3 i 4k
2RI BRI T 5 T LT & - THEAZFIIBHZ I U THEERAE
EEAE RS vJREMED D O, BB G A L U 783 a1 s U1 72 R 2 A
RUTOROLEAE, —BERRRBGEE VS SRS RE I %2 3 5 LU
L HFIC L > TI DL ) BHELET 2 HERIIERI T &
fRTHIEMTEZDOTIEIEMNS D

COXDBREITHESNT, FlEfmEHEYD THRF LT Z &ITL
£,

Vo

MEOBLEN S

1 CZZEXTODEED

Uk, 22&TR, DREORERIEMT LIk, (2750 FED
MBESRLUTE I, 2206, UTDOXIITEKEDD I EMETH
%o

Thbb, [1] bOEOFEMRIOM, S, REETEHERN T
B, WORMIZERAICHRD CHETH 2 b b, BELS, i
HHEDRHIZB W TR SN 5 G « MERERHEEHEE EOMIRT
HHFORMELEZREBES T2 60TH D, WHE L OB THMZ O
HERMS T2 5O TEBEOMNSTH %,

F7o, AR X BHREOFHICONT S, AR ESRHN T
BASHNCIHFERENRE SN2 O RBPHETH - T, HHHEN LR LD
R B REBLTO S E3HET 5 2 & S REET, Z ORR bR LA
Lo

ZUT, [2] ARRBRBOREHRMT 5 2 &2 D & D3 fEHH O H
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Wi LTHESNEY, TOI LIk - THAHFIRRICL - THET S
TEMNTEHBLMBM-TLE D (@RI RENTH ), £ T,
EHEDEARRRBEE M LT 38413, HEMRBRCRES LR

(I8 570 2 EAMFHH OREARIL &3¢ U, HEREGRERD 5 ET
BN & DIRGENENLS N B,

WHT, 4075y FiEED]KITEWTIE, FREDHERIDMEIC
HFBI S EIRO & 5 1 b I By 1 2 75 > kORI 51, (114
FAHBFEOHEE A, HEAEEE LIz & (putinto motion) 1Z:KD 3
HikBd o, [2) 4070 NETIE, #FHEOHAEITHT % HETIC
2%, MHFOEHME] v, REIEEE XSO AEITA
FHRPREDONTED, 22T, O#EORY v 7A2RETLIE, @
+ora A0S 2 & (adequate materials), @AM E T3
Z &, @Y HEL (proper system) EAEHET B &) 4 ODFIEHIZS
FohTEY, [3] HHESEAE I LU THEOREZIT - 154,
A V75 v NIEOBLED S TP IRE LM s 5 2 LT b08,
i, BEEOGIZGPMEBEE L EIN TS I ENHGMER ST,

UTF, #hZhizonTaLTind,

2 AREHFSE LTOEKE?
9, FORMEALFIFHOBLLED SFHUT 5 REIC > THD TN T
67)
BEIV mHFELR, WEARELOKRREZT N L2 LT [95E&

66) &k, 10770 NEOM, 750 REHBLNIE VA YViERED
HGEMIIBIRTE TV,

67) FFEAREITEBOBAL VKRB OB &4 2 BRIc >0 TR D] TEE
HNTHRES U7c 7w R TR 2 0, [#AFE, #Es & oG TRED
FPESN TN EEERLTE X721,
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WO QUSRI OWIA, FEIITIE, AYFIFREIEH Y3 2 HEH
Bk D B EETRETH S5 ] ELTHS, LnLans, WK
DOEFEF T 2 HERMIC X > T, L Lo KR 75 < fHE IR
MHBENZBPITONTIE, X OFHHIZEHAENLETH 5 Ebh 5,

LS DG, FAEREICEN TR AR T 20 Thhid, K
AT, WITEHFIC X 2 REDERANIC K > THIRS 5 &L LT,
BN I F DR 2 BT 2 LHRE £ 5 2159, [iIHE
TR LN B LTS S22 3T EED
NaMoThsb,

3 ERAEEEOER

HOBEIZBOTE, FHEREOREREE LT, k6, OREREL,
QEMRETGE SN T X 7S, Fric B2 HE T R EHSEPR LT3
DTREMNAI Do THDDH, MHEELOIERE S A REET - GME
& T BVBIERDIRI ST N S K& S L TH R0, 20tk
OIEEFHBEDOTERALFII X > T, ZOMEFITITKBHPH 4T
FESTOHBSHEALTOENETH S,

ZORIZONT, RAHEOBERIERIC>WTRA v 7 F v Fikics
STHREABES N b 00, [1] BHHHEO KRS, Rzt
#L®7Z & (putinto motion) 123K 2B I &AERE 2 HRBEN T
%o

4 [EREDEEF—BRERBKRICLZEAEDRE
RITE T, HRMEIZOWTIE, H 5% obsolete ik TH 5 & & B b

(68)  wd - wifEE( 2 )546 E,
(69) Markesinis 2019, at 541-3.
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NI, IREDIERDP S ChERD I E S Bbh 25 2 kI X -
THD THET BIEAZED S, ZOEMMESINABTH S &N
HoMhEiEot, E0HDE, A2 FHPUIVER DO Ham & HHE N
MRS bR E L, HUC [I@BOWREERD ] LT 2D0ATRA
13T, FRIEERDIZEFHET 20 THNIE, TOMEDT « RO X
O FEHE SIS E LI B IS TH B,

COFIZDONT, [ v 7T v FEOBRFHZ INIE, SREISHh) 2 E
DOifmiTE b 0D, [2] #HFH» S FERZ T 2 A BT REEE
KT BURIZBNT, QEEDORY v 7ERET S &, @150 uiki%s
A5 Z & (adequate materials), @XM EkGEREIE 45 2 &, @)
75 ##%: (proper system) ZHEHEd 5 L9 4 DDREITHHT AL ENT
Wi,

TBE, KRO LB OE, HHEICLZ HRRRECED M X
HHES T BEEEET AR AN EREH TR 2b00, Zh
K-> THABEIHEFE ERBRIC L > THN—INDE T ENBLB B0,
HEIC L 2 HERRECE R, @130 #&iEHw5 2 &, @@y
AT 2 2 & L0 D FHIER L, A IOET 2 HBEREREE A
o sEBbhs, $72bb, HRERED S THEERES IR N T
WIRWHER NS v 7 3 Taaikiicidad, £, SUIZMkE &b
THILITEROERET 2, BRRBRBGKD BRI E O E -k
ELTRAHMNTHSLELTH, HHFEIZOZ LItk > TRIETHAT
B EMTEMLSE > TLE D (MHEREFH TCRIRENZEHAE UL
N=INBW), £IT, HERRREBGKZHRA L, #HENRBETH N —
SNABLBS1 T EZHBMD (NEATRIELD) RERGEIC X B
AHEORMERME UT, $HED SHEHF I 2 HBFREGREZED 2
R&XTh 5,
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Sh SOk S ERIEOE R BRI, A 2 TR
S RERBED, [3] BHHE DRI LN S 72 2 L
5 B CHFHC AN 5 55, 2 b2 b R R
BT 52 LIk oT, COkSAuA, HINEAHIS AT 2

TS LT~ ETH B,

COEIITET B E, S22 EHPFIICREEZR DI ENVS X0, &
Lh, 4275y Fikicns THIHORIE] 250 L, BIHEOWME
A B AT A TR T b T~ ETEIND S 70,

boLb, COESIRLTS, [HHHORE] 35 < TRETS
WHSKEETH 2720 (OHBEITEBNTIE, LefBEEEMIZIESL
TEE W 2 © & b IHETH 5 5), BIHIEEED 513 LS
N IAATTR = &, ORI RS AL RO 5 B0
+ B E LB HEIEEROFE T H 5 &I 5,

6 ESNIRE

‘anigE e LTid, HEMEATHZHE, WM oOMETSH
M, IEAOAREATHELICHET 30 OFERET L END B, 107
Z v NERIZBOTE, RIS ofEEELIIL > TRy, 72/, Zof
BIZO0TE, DAEICENTH K mwfﬁﬁ%®m$%immﬁ%
@EAT&%:&ﬂzmw,:@ﬁﬁ%ﬂﬁ%&éﬂfmumo

(70) HEHHE LT, #WEHHISHL - HERBEEZ GG 12105,

(T A 275 2 FiEOENERER, M &M H O mHS R i
ELT, HHREORERGTH 5,

(72) B, A2 FHROFRICH O T HHAEIEHEOEHREEEA
RS> T B,

(73) FRHEANCEBLD 6, BHHIEAT S LEDN S,
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i, ARTIRA V7T NiEESRL, HEOEMEEN LT AR
ERERR L7228, COEMITE D b MR EORIICB WL TEHIEDT]
ZHMHEEE 6D TH->T, DAENIBNTIE, 2017THFEOEHELESUE
W& - TREITRAEE SN EERID R OOET A ICE > T 50, &L
ARAMIEHEG OB E L TRA B4, ZhE Todim & DEATEER
FELPTLAREE S & 5,

SF 0, HERRECEARNT 310H7 - T, HAH  HHEMOREMN
TN [ROFE U, HENEEESIZY 5] L OBIRDORH]
EAALI EHAfETH B EBbNG, TOEKT, MbRFEHEORN
R, BHE EANEAT RIE OSSR ALE S T ok 5,

VI 8 b b i

Vb, RETEAM2EHREZHLE LT, WhYBRHRIEIZOVLTHR
FLT&7, TR, BREEERERMT 2b0EICE0T, HHHE
HitE ACHEETRE SRR EMRT 20 ThNIE, FHEAIC 3R
T2 IEH D S 5 DIRWEET, #HED SMEHHEITHT 2 7EDTIZT
—F 0, HERBBOKORH—42 MM &3 2 HERESRECHKT
5 EETRTEEDTH 5,

TRbb, FITRILFAREAT LD RN AR O B E T 5 WG
JITH -1, EHEEEICE T 2RAERE TR ET 2 &, HHELD
B CEMFORFRI ST on T 567, ZOMKERMTS &
T,

Z9 L1cH AT, WMED SHMBEITH U THEEITSHL - 7o ERE
O N ERD B D THNE, MR THN, NETABRTHY,

(74) MW - JitgE(23) T7H,
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D&, LWbW BRI OBF TN B AEIT AR S
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Can Employees Claim Indemnity to Employers?
—The Difference Between Vicarious Liability
and Employer’s Liability——

Kunihiro ONISHI

Victims who have suffered damages due to the act of the employee can
claim damages to the employer, and this aspect is regarded as the vicarious
liability as per the Japanese Civil Law Section 715. Hence, the employer
who compensates the damage to the victim can claim the employee for in-
demnity. However, if the employee compensates the victim for damages, is
it possible for the employee to demand indemnity from the employer? This
aspect is therefore the problem of Gyakukyusyo (reverse indemnity).

The Supreme Court of Japan has recently passed a judgement to grant
indemnity to an employee who has compensated for the victim’s damages
(hereinafter referred to as R v. Fukuyama transporting Co., Ltd.). However,
this judgment is difficult to position from the viewpoint of the conventional
doctorial theories.

But, what does the English law states regarding the abovementioned
situation?

As per the English law, as in the Japanese law, a victim who has suffered
damages due to an act of the employee can claim damages to the employer;
this aspect is regarded as the vicarious liability. In addition, the employer
who compensates the damage to the victim can claim the employee for in-
demnity.

However, if the employee compensates for the damages to the victim,
then can the employee claim for a reimbursement from the employer?

In this regard, there is no particular discussion in the English law.

The English law comprises the ‘employer’s liability’ that suggests that an
employee who suffers damage due to the act of the employer can claim
compensation for damages from the employer.
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Thus, the Gyakukyusyo (reverse indemnity) recently approved by the Su-
preme Court of Japan (R v. Fukuyama transporting Co., Ltd.) should be
perceived as a claim for tortuous damages from the employee to the em-
ployer.
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