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Check and Balance among Businesses, Administration,
and Residents in Connection with Demolition Asbestos
— Critical Analysis of Kobe District Court Decision

Naoki IKEDA

The public health risk arising from dispersed asbestos is a major health
risk around 2030 when we see the peak of demolition of buildings con-
structed in 60s and 70s. Even though the regulation of demolition asbestos
has been gradually tightened by the amended Air Pollution Prevention Act
(“APPA”), the reality tells us a need for a more effective legal system.

In this respect, Kobe District Decision on April 16, 2019, gives us impor-
tant lessons where the court found that demolition asbestos were dispersed
toward the neighbors due to illegal demolition works by a contractor and
a loose administrative supervision by the city. But the Court denied the
compensation claims by the neighbors because it found no realistic health
influence among them.

The inference of the dispersion was based upon the ignorance of the de-
sign and specifications of the school buildings by the contractor and the ad-

ministration, and I support this partial shift of burden of proof by the court.

The decision was too lenient, however, regarding the liability of the
owner of the buildings, when it said it was very difficult for the orderer to
foresee the dispersion of asbestos.

The court should have employed more stringent negligence framework
considering the risk of the pollutant and the owner’s dominant power over
the contractor. I propose an alternative framework based upon the owner’s
“danger” liability principle institutionalized in the article 717 of the civil
code.

As to the ignorant administrative supervision, the focal point is how we
can control its discretional power. The court employed a rule that the city
should properly and timely execute its administrative power to effectively
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realize APPA’s purpose to protect the health of neighbors. Because what to
do by the administrative surveys is relatively manualized and clarified, deci-
sive and instantaneous executions of the orders or issuance of administra-
tive instructions should become a standard norm in light of relatively busy
schedule of demolition works.

The final important legal issue is whether the neighbors have any rights
or legally protected interests free from illegal dispersion of asbestos even
though the exposure levels to asbestos cannot be proved to be the levels
highly probable to cause health hazards. The plaintiffs relied upon “the
right to peaceful life,” which means a right to free from fear or anxiety
caused by unreasonable risks threatening our peaceful healthy daily lives.
While the court generally accepted the right to enjoy a peaceful life free
from exposure to asbestos, it dismissed the claims easily by saying that the
invasion of such right becomes illegal only when such infringement
amounts to the level regarded to be socially unbearable.

I alternatively propose that the right to peaceful life should conquer its
inherent subjective nature by the following legal requirements that the resi-
dents in question actually participated in the risk communication between
contractors and administrative authorities, contributed more or less about
the clarification of the acceptable risks by the community, and raised fore-
seeability of their subjective fear and concerns, as well as a necessity of an
objective risk assessment and evaluation of its unreasonableness.

In order to more effectively prevent asbestos dispersion in the future,
we have to establish a better designed check and balance system among
businesses, administrations and neighbor citizens. The key factor is how
we can enhance the basic participatory rights for citizens in this triangle
relation. The right to peaceful life should be further studied and elaborated.
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