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Where have the dies amoris gone?
How to catch Der Kampfs um’s Recht

Yuzo FUKAO

Contents
Introduction
The World of the Leges Henrici Primi (c.1110)
Amicable settlements in Common Law Jurisprudence : Glanvill (c.1188)
Declining of the dies amoris in late Medieval England
Imparlance as the successor of the dies amoris
Lawsuits predominate at dispute settlement in modern England
Epilogue: Have the dies amoris disappeared?

Summary

In Japan, Der Kampfs um’s Recht has often been referred in the context of
Japanese characteristic to avoid lawsuit as the way to settle their disputes.
But the people whom Jhering criticized was not the Japanese, but the
Austrian who did not like to settle their disputes of money payment by the
lawsuit. He, in contrast, praised the English who sue the tiny amount of
money, as the people who have a strong sense of justice that will be realized
by lawsuit. He saw, in this tiny money, the difference in the progress of two
nations toward modernization. How the English people attained the position.

Also in England, there was a long history of the dispute settling by arbi-
tration or mediation. But by and by, dispute settlement by or through lawsuit
prevailed and lastly predominated.

It seems to me that the turning point was the establishment of County
courts by an Act for the more easy Recovery of small Debt and Demands in
1846. Sir Henry Maine defined the progress to modern society as “From
Status to Contract” in 1861. Debt collecting system by lawsuit was indispen-
sable for the transition to the Contract society. It is Justice to collect debt
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by lawsuit. To relieve the poor is another thing. The point was the sharp
separation between the dispute settlements by law and those by love.
Lawsuit predominate the dispute settlement as the last resort, but lawsuit is
not omnipotent. Market economy predominates in the modern world, but it
was a part of the human society. Therefore the amicable settlement will not
disappear even in modern world. As Aristotle put it, the objects and the per-
sonal relationships which friendship concerned appear to be the same as
those which are the sphere of justice.
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