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The realities and legal responses of
employment discrimination against sexual minorities

Takeharu Kato

This paper will shed light on the realities of social discrimination faced by
sexual minorities (also collectively known as LGBT) with a focus on em-
ployment discrimination and examine the legal responses while presenting
examples from the United States where there are many judicial precedents.

According to various surveys, several percent of the population in Japan
are sexual minorities. It would not be an exaggeration to say that people who
identify as a sexual minority exist in every school or workplace. Never-
theless, compared to their counterparts in the United States, their existence
is hardly recognized. One of the reasons for that is that few people come out
as a sexual minority at their workplace or school, etc. Japan is different from
Western countries in the point that there is less discrimination based on re-
ligion but ignorance and prejudice against sexual minorities, strong gender
norms, and a culture that encourages conformity and peer pressure have led
to the exclusion of sexual minorities. For this reason, sexual minorities hesi-
tate to come out due to their fear of discrimination and many prefer to hide
this aspect of their identities.

Some examples of employment discrimination against sexual minorities
include discriminatory words or actions, harassment, revealing the sexual
orientation or gender identity of a person to others without their consent
(“outing”), unfair treatment to people of sexual minorities such as dismiss-
als from work, demotions, and relocations solely due to the fact that they are
sexual minorities, as well as restricting the fashion choices or use of chang-
ing rooms and toilets of the respective gender identified by transgender per-
sons.

Based on existing laws and legislations, these problems are addressed
under the principle of abuse of rights, tort liability, and liability for breach of
contract, and through circular notices and administrative guidelines. How-
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ever, as there is no consensus in society about the exact definition of dis-
crimination on the basis of sexual orientation and gender identity, there is a
risk that judicial decisions are made based solely on the discretion of the
judge. Furthermore, it is difficult for sexual minorities to get judicial remedy
in Japan where ignorance and prejudice against sexual minorities are so
deeply rooted so there is also the problem of difficulty in obtaining remedy
in the case of an act of discrimination.

In the United States, some states have legislations that prohibit employ-
ment discrimination based on sexual orientation and gender identity. In other
states, it has been contested in litigation whether Title VII, a federal law pro-
hibiting employment discrimination on the basis of sex, can be applied to em-
ployment discrimination on the basis of sexual orientation or gender identity
because there are no federal laws that expressly prohibit discrimination
based on sexual orientation and gender identity.

In court, protection based on Title VII for employment discrimination
based on sexual orientation or gender identity was denied in the beginning
but at the trial of Price Waterhouse in 1991, it was judged that the discrimi-
nation on the basis of sex stereotyping was also included under Title VII, and
after that, discrimination based on gender identity was considered to be pro-
tected under Title VII because such discrimination was recognized as dis-
crimination based on sex stereotyping (Gender Stereotype Theory). Even
S0, many courts were passive in applying the Gender Stereotype Theory in
cases of discrimination based on sexual orientation. In 2015 after the
Obergefell trial on same-sex marriage, there were visibly more cases where
judges actively applied the theory. Currently, they are still awaiting the judg-
ment of the Supreme Court on this point.

In Japan, it is necessary to clarify the actions and situations that constitute
employment discrimination on the basis of sexual orientation and gender
identity. For that to happen, it is necessary to enact an Anti-discriminatory
Law on the basis of sexual orientation and gender identity.

Lastly, society should collectively recognize that sexual orientation and
gender identity is an issue concerning how all humans conceptualize sex and
that this is an issue of fundamental human rights for all of us to live full lives
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as human beings. To accomplish this goal, it is necessary to promote social
initiatives such as the diversity and inclusion initiatives organized by some
companies in the private sector.

Structure of this report

1 Introduction

2 Structure of discrimination against sexual minorities

3 Examples of employment discrimination against sexual minorities

1) Discriminatory words and actions and harassment

(1

(2) Outing

(3) Unfair treatment based on the fact that the person is a sexual minority
(4) Problem of fashion choices, changing rooms, and toilets for trans-

gender persons
4 Existing laws and legislations tackling employment discrimination
against sexual minorities
(1) Addressing the problem through the principle of abuse of rights, tort
liability, and liability for breach of contract
(2) Addressing the problem through circular notices and administrative
guidelines
(3) Problems with the current law and legislations
5 How the United States handle employment discrimination against sex-
ual minorities
(1) Current situation of employment discrimination in the United States
(2) Remedy through legislation
(3) Remedy through the judiciary
6 Necessity for appropriate legislative responses and social initiatives
(1) Necessity for an Anti-discriminatory Law on the basis of sexual orien-
tation and gender identity
(2) Necessity for social initiatives
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