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5EL T, PRI - ADEROBHIL, T4 AHN) —ICE
LHRTFRIEIED TE RV, ZOHHDO—D2IE, BFHELNERICL-
TRI/R L6, it - KEERORESELZNEL-bD AR IR
DLURED D B 6 Tdh 5o

E7 1 A53) = Tl3, R4 FE DML S N7 e AERICHR
LWL ) FEELRT 720, F#ELICL DI ELEET S, S5, T4
AAINY =T CHEL BT LT NUER S B WERPERLEETH
572012, FELDERRICOVTERE LWL LTy, MTHH#E
TAERE R o TRET LRI Z2v,

ARIHN—=ZAD T 4 ZHN) =H 6 EF 14 A BN —Ff~DZEAbiz
PR, SFRAG R &) (23 2=%—3 3~ - communications) (ZFL
THOLNT VLD HWIFED—DTH A Fpiti 1 - MHHE B ORI
NEDLHIZZALL, LD &) RBP4 L TWv% D7), Adjoa Linzy @
B RO HBIE b L CEBET b 0T,

19904 CD ZE R BEFLIZ L Y & ) DT KEOFREAFIET—E L 72,
T4 AN N =TS B VTR EE 2t - S T OBEE L,
e IS 5 C L DSWRE R REE DT 2 & B W IZIAT DAL L, COF¢
MEDSHEXI I TlE 720, EBLOMENE »o72bIF ThHhHED, ET 4
AHNY) —OHBUZ L > TENIZE S IHMIL L2 LW B, EF 4 AT
N — PRI AL ESEE L DRERNICT S —HT, T4 AHNY —FK
B L 28T, frid - KR OBERE 2 R THEET 2 L) H
BPHELRT o7,

EHICET A AANY —Fhi TR KRG EmDE X — VOB FriE L2

(1) Adjoa Linzy, The Attorney-Client Privilege and Discovery of Electronically
Stored Information, 2011 DUkE L. & TecH. REv. 1 (2011).
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FFELDIE, CBWCET 4 2B —OHBIIHED friit - Mo
DORLFEFHEDSETE § 2 MBS BB %0 W TH 1B TIRET 4 AHN
) —TFTHELZZRESICET 5 Zubulake 2047 L, 52 3ETIE,
L KB EOREREOME L HHT 5L EQICET 4 AA /N1 —H
AU B WREME D & % Friet: - MIEE R O BEFFHED BEEDORIEIZ DWW T
ST he 2D 2T, HITETIE, Frilid - MIEE RO ERHED T
HPAOILRICEIT 2B 2 /AL, BbYIC, TlE, BN EET 5
L QTR ENZREIZ OV TRV E RS,
H1E E?%xﬁﬂu—®ﬁ%?

1 ET4 AHN) —D4E

WRDT 4 ZAHN) =L EF 4 AHNY) —[THENT, TRkdEE
&ﬁw@,ﬁmf%éoE?4anu—f,x&?~§%ﬁﬁﬁ%§ﬁ

(2) EF42H2N)—1ZL T, WL [EF 4 AN =128 5
a4 BIEHROIEFIRARO SN AEHEIZOWT] 3L BiG61% 4
F115-162H (20114F) CTX D EHMCHPL T 5,

(3) 2 7—%1%, BTN LEHOEEE, B, F3EMERT2EHR
DZETHD, BICTEERBRT AN, av¥a—y—%2FWFT570
12, FIED I v a—7 — IR SN TV L CEICHBRT A21BHRTH 5,
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BHARN TR EEDNTVD, 25T —51E, EERIERHES &%
GLZEOT 7 ANVILTE 7 7 A VIZHOAINIERTH 5, L
IZE o TRTAAHNY —IZBWTAY TS IEREERT L2 L3 FT
FT MBI ETHD, ZODIIHH#LE, ET 4 AHN) —DFM
¥H (—MMIZANY F— - Vendor L EDNTVE) 2EH. ET 1 A
Z13) —RUIZZEA L, RESHEZZRIT2DIIZDONRY ¥ —SH O
Thrb, WERETA ANN) —DE L OIEERIR Y T =242 L - T
PINTVD, XY V=2l o ThE L, ToRMIE, F
TR5HRE T (Information management) 7> 545%, #iEE (Identification),
{54 (Preservation), IX4E (Collection) % L, MLFEF#:i (Processing)
Dd LA (Review) L4HT (Analysis) 2179 2 L CHRAKIYICHEH
(Production) % LT, #%/7~ (Presentation) I2FE %, D HEHREFE OB
BECid, fH#E (Volume) 1ZIEHICH WD RIZUFEFM L OBHEN
(Relevance) 1355\, L2 LEEIYRIEREPE ISV L, 1HREIZD 7% <
20, BEEHME L OBEMEDIEE IRV ERISK D AL & v ) FEEE XY
F—2thH o T b, BIETIX, 20D AHDIEERLKEDTEHD 5
BERHREZ ) B L720), EELHEARE 2§ 2B N THIRED ]
2D TV, TZHARDNY Y —SHTIE, EFED L) ICHFE L RO
A D22 A 2220 70 W HARGERCHERE T H - THMBEHFEOHH AT
EDLEVICATHBEAHE L T L700, ZOEERRIMEEISHL, 1E
W7o TETD, 1B 74 A% — b BRI, figEs

AYF=FidrnTnwar¥a— 02— —1lk-oTHEHEN, Ritn
I8N, @HEIETZHATERVLIIIIENTVD, X7 F— 5 D
X, ax b, WEOHNLEE, FEEE, #MEL, SEL-AMEEE
G, AT RHEMIZE) 5L, T—FIIOVWTDTF—F¥Thb,
(4) FrEsigss [HaHREFRRICB U B AH0HR & B EREABRZ R 5
TGS D HRICE T4 AN =B IS DT PR 74 S
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PR D BT, SIHED Y =8 — DU
RIS T Ebba. LihioTE T4 A% /S — |24k FRatt 4%
MLTHY, RELEEMT, o0 e OREAE: b TEA TR
FORMEE o720 TOETA AHN) =BT AT HAHORMBEICEL
TR HID Zubulake FHEIZ B 2 AARE A CH .

2 E?%Zﬁﬂu~kzwm%eﬂ%>

Zubulake FIPLE T 1 A AN — OB EEHTREBFELEIET D
72O 3ODERFHEML L2, BHEREMO (1) BFEFLENDT
7 AOWEEN, KIZ (2) BRERSN2EHE L DI X »CHUGT
LFEOER, ZLT 3) FHHECESVIEREL) \ﬂl‘ﬁfzﬁé 1@
OFBIE b F > T Zubulake FHFIL, E%R$£%ﬁm®mwﬁﬁm%
R L 720 20064FUOELLRT OEF RFFFFRBIAI OV — VDb LTI, 74
AH N —BRIZIG U ABEMET A AA3) —1ZIB L BIBESFEIL -
THRMBAINL DD LHEES ﬂ“(b\to L 2L, Zubulake F{- k% 1)
tm@ﬂiﬁ@iﬁ%%ﬁ"‘ﬁax @Tf &, [YFEFEEOBECE RS
BT 72 ADTRETII R WAL, UFHIILEZLEHHRrOE TN
IR SN RIZOWTT A AN =% T AHLEDR R V] & SRz,

PEMENTZEEE S s, AR I TeEcE M A M FERTZERT (2017)
(5) Lerner David Littenberg Krumholz & Mentlik LLP ¢ Keith J. McWha
FELADA ¥ o - (20154 4 A30H %E M) 12X > THERL 72

(6) Zubulake v. UBS Warburg, 216 F.R.D. 280 (S.D.N.Y. 2003).

(7) Zubulake HFIZoOWTIX, EEE [EF 4 AAN) —12BIF 58
MO M —Zubulake T, T, MHHz d0Iz—] FEEEGR64E& 17
53-86E (20134F) THEL {ERTW 5,

(8) 20064ETLIF CHFICEELYIFA L EbN-DIE, Fep.R.Cv.P. 34(b),

26(b) (2) (B), 26(f), 37(f) TH 5,
(9) Fep.R.Civ.P. 26(b) (2) (B).
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I, T EFHAL, MDD IR E IR RO AT 7
ELIZEON TV R0 E) » (BERHEDS BEHRIRESI N TS D)
THICHRE LTI R0 v, $RTOBRTNT— Y 2 0HLIET %
Tl ERICHEMREETH B0, RIEVET 1 A AN —FHE L
TENRY Y= OER BRI EL 2B Ve SHIZTOEEEN
Y —ICEGRT B LT, NI HERHEDD B EREMT S EE
ICRREET A2 LD EZDONS, LEMLIDMIIOWTIE, HERFHELS
NTWBIERE#ES THTFLFEEITHE LWL I0T 2 L v Akl
YLD ) REBLEZVFRRV Y=o TR LEZ LN TV A,

H2r L MEFHOMEREEE 7 1 A A1) —

1 L - ROEE M O ESFHE OB

BEREDIZE AEDIMTIE, ZOFEZ EET 3BT L Ty
505, FNLAMOMTIZEZIE Y - O — | KI LTEBNHIB L TW b,
CHETHEHFNE, CORHEICET 2EMERICOVWT S IS E KB
BETERLTE ], TOERICEDCTUTO L) I HOEII T
TWwh,

- REERORER ML, UTORGICEAINSE, T4bb,
(1) BHHEDTET LB MOES T - MKEE IR D FETHHLET, (2)
R LB EInEE (@) BEEAELTCWERH#ELTZEZOEHTT
HY, o (b) TORYEDICHLTHELE LTHEHICEKBLTNS
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#T, (@) # (ZoFiEL) OKBEAZLST, (b) RASRA»NZN
KT, (o) F1T (1) EEICHETL2ER, (i) EWEBY—v X, (i)
i 5 2 DOFFB TR BT A8, owdFhrzft#E T 5HMT d) JL5E
FREARPATATERET LI HWL 2V (3) FEICHM L CHEL
Rt hzeh ) THY, ZLT (4) FEd () FESH, »o
(b) HeiH 12 & o THIES TR B AR TH D,

C DFFHEDSIAAET 2 HIIE, [T L 2 0KiEE &L OB O5E4 THRE
RN ED L, TNIZL o TEDOEFEB L UREOPITICEIT S X
Dﬁmwﬁﬁ%%ﬁﬁézgj?%éomﬁfﬁﬁd,ﬁﬁ%&%@fu
%<, BERLOLOOFETHHG T 4 AHN) =% iIF5 2 L1245
720, PR ENLITULR S Vv, ZORIZOWTERER S,
FAPERFME\ZFED CRESHERRV — V28 T2 (public) (34T ADGEHR% 13
BHREATS] L) BREHIC KT 5 &0l 5. DD, RESHE
B IR S L, [REEHME T2 L, 72 3BE T 550 % Pk 5
5T llE, BEZREXLDLIZODICTNTOGHNLFELFHT S Lw
I — MBI SR 72 JE I 2 BT 2 IR DFREDFAET A IG A L\ ) FEH
K@%ﬂtﬁﬂﬁf@gj%Hlﬂ%ﬂ&ﬁﬂ@&%&wkbto

C D& ) IFREE - K B OBLERAE ORI IEE IZHA 2V — LT
b 545, EREFHITHCTIEZ OMEFHEICO VT HOFFITEL T
VeV, SRENEREBHFI S L ICS F SE L BERE AWV EICE T 55
MEITRoTNEEV) DR TH L, TO L) (il - KEEH O

) See Linzy, supra note 1, at 4.

) Upjohn Co. v. United States, 449 U.S. 383, 389 (1981).
12) Trammel v. United States, 445 U.S. 40, 51 (1980).

) Id.
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FAIERFHEZ B3 2 0413, B¢l ESI 2SBR T 2356128 W T, 3T
14)

(
MENTELFEOHHDL ST ERNDDIZE > T Wb,

2 ET 4 ZHNY = FTOFHEL - AREE B OMERAE T 2 FHHE
Frat: - EEE B O ERHE AT I OMTIE S 557, IR
FHEDMNEANE LT DR TRk 2 MENFEG I H 5, L7z > TH
L IEE OO LB FRL, Ta ) holEL WK
NCFEELARTNE RO 2w, L2LED S, ET4 AW —DEA%
BRI, 727 /8Y =%V I ETT A AN —FERANDIDED LY
BHIRY, @I, BRETICHREL - KEEMOREREL IEET 5 2
ELRGI o T LE o700 NMERIZL DRV HBINICEHEOREES
72H§ LIz onTId, GREEREHFIE COYWMEZ V-V Eoa st
YHADRFE LGN E b H T, TOMDMWEARI /A2 > T

(15)

%0

(1) REBIZLLFROME~NO ST EERT T0—F

ANEBIZ & 2 ESI OB/R2S, Frid: - HOHEH OMEREZ T 5
ME)PIZOVT, 3DODRLDLEZHVHEINTVE, 12HIE, NE
BICX 2R BB HERIBEEE L CRZTRET, 2o0HIE, NEE
C X BBRDSHBI R MEFIEE IS 22 5 2 &3t L CThwvE v BT, 3
DHRENL DM REZTTTH Y, FEVPREIN TV DENE) 1k
HIMFd 5720124 KHF7 A+ (a multifactor test) ZHWAEWIHI DT
H%bo

(14)  See Linzy, supra note 1, at 8.
(15) Id. at 19.
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TR L 2 B AL OMRICE LTI, ORI U THRE X
ETHDHLEINTV D, BROBENPRNEIE LTHETENLDIE, Fri#
LHOREREONHE L 22 T ISRRE L TLE oL W BHET
Hho SOHITEEORENEVEIE LT, REHEDDZLHEHDE) 2
DRERA RHELAR o Tnizizw, U CEISHF T BEEOTFILITE -
TLESZEVIEEERTLIENTE D, LT, fEELOBEDHE
DIEFEIZOWVTHEZ LTB & 72w,

(&) AEEIC L BBRD L SHGEANOFHEL HEIICHEET 5 LW
9 L

AFEEIC X B FURE AL - REEOMEREL T 5D
72Ev) 1 2HOEZEZFIZHET 2N, BEMLRVEHRICOWTE
B2 E L, BIRENTWELEFEORII»»L L THERNEZ REEL
72bDEEZ L, BlziX, Inre Sealed %%ﬁllflc oy T EERIX A E
PRk, ZOBRIIANEZETIEH 2 05 HEIN I F#EL - KIEE B O E
BHEEBEL DO LMLz, & O CRIZESHREHT, L - (KiHE
BOMEFEIEFHDH 2EZ T TH Y, ERUIIEL THEH, FFEIC Lo
THRESINDRD &) OFHNEL, HRIORESTF SN WVIRY, FhERE
MEDRFFEIC L o THEERCRHE SN LT IUER 5 2w, HERHEL
BT AHEICIE, BOOTFRHIICE o TRIESNAREL O D% 525 b
DTIE %V, L7eso T [BRPAER] Thorzb LTHZIITL DI
Hid b5 & BB L 7= TR AT O MR 5 & L7y
—HERIN, CORMIHE ) BRI, MERESRE SRR S

(16) In re Sealed Case, 877 F.2D 976 (D.C. Cir. 1989).
(17) Id. at 980.
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TGO LEOERZOMREIBIET 5720 ICRE2O/EIMo Nzl
IMIIDOVTIEREBE L LV, Vot AXEI RS CHI &SN %S, f
L KEE OB EIINE SN2 E AR L TWD, ZORMER
T246, [BEOBEINEZICL LR F VBEEEZIBEET L2012
Wb 7] BaTs 2, SRS U L (2

COFHFTORMR ST 5 &, RELEP Vo 72 AMFHSYFZICL -
THERIN Tz (ARohTwniz) %2561, HERFEIRESNL AL
ENDBZ LR D, LIzD>T, 2O ICHBIWICAESMEZ WEET 5
V= IVIZHE) aa » ETRERIIXEERVERIER D X ) BT R L L
T HEIE, ZOX) HBED L2 VIEINERICL LBREIT 2720
LR 2 L) LB D %,

(b) RNEEIZ X AFIRY L - EE B ORERHEZ RFEL 2V
fi

EFE (a) TiliR7z2X 912, SRENOEHITILE, FiEd - KEFHO
MEREONEZ RO L Z LIZ—E L72HN (F— L@ 2HoTw

(18) Z 5 EARAYIC Wichita Land & Cattle Co. v. Am. Fed. Bank, F.S.B., 148
F.R.D. 456, 461-62 (D.D.C. 1992) T, [Z® X 9 7 WK THEFE F4E  fzie
OHWiE T e LWFERICRZ 220 L v BET 53T
DFEA~O HH AT T 7 2 A LU D W5 R 5.2 5 hdt & O/
IIEEEND 5o ZIUILFZ ERITAT R TH DHUK L 72 0HE A & (5]
RIS, Frad SO A2 2 3800 & 22T, HBRIREE % S5 12 # A
T, RHRERC [HiEH 0 | L2V & AP HRICHERE
FTHIEIC D, FOLHIHHEENTVAIEEOTEL, HHET LT
TOMEBEIHRLTT 4 AH N —ZWHEICT D5, RIEORRO{E
M TD 5o MKEADHIEFMEE MR L 72w 51, FpiEt & RE AR
DR ENIZOVTOFRELTEAD L) ICPb B TER S v, T
IO SNEATIERZVE LT LHREN,
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B, WO OEHIT (ZOEFIH T T 2 ETHRIX AREZEFRE T
H5D) THBNRRELZRO LIS, M THELEZWE W) BT %
TEHHTBHET o BEBED L) BRRFILOFHAFTIX, ET 1 AA
N = IZBWTHE L SN LEORNFERZIC L 2RI Ty, D
ZFEE - HRE R OB AR S D 2 L 123 R B AV L HR LT
Vo, TOHEME LT, L - AREEH OB RN GE L,
FNEWET L ENTEDLDRE, WEADATH L2, T4 AH N —
Fe T DI FENDEIAIF A - KT B OB E R O MR EE 2 R 3
HZLRTELRVEVIHEZRL TS, F#ELOBEDREEIZONT
CORMBPRA SN DGEICIE, 728 2 IFELOREORENTEHWILEET
HoThH, MEFELZHIELZ L2305 20w EHEITA255805% 0,
5] 2.1¥, Mendenhall v. Barber-Greene Co. %éﬁlﬁ){z:ﬁb\f, A1) AM
L X A RE L, FRRFHERETRRICBWT, MEMETRESINS
NEFMICEALT, FELOREEICL LN FIREEFZS) X, 7
Wt - R MO RS A T 5 b 0Tl LR L 551
[friEido—A 7 — Vo VER2 S, HEAREDL [RESNEFNORE
B HE] & B0k 5 LS Lk, ARG L AIREIE, S 0%
2N (B GBECE L CORMEFBEEL $5E2H) OT7 v F757—X
f%gbt@@E%HLtOOiD@ﬁﬂ%d,ﬁ%kﬁ%ﬁ%t?%
B L ro 722 EITIE, WEDERE L2 Le s, FERHE%
WL 728D 5720121, L08R 2850l Loy () %%
RKIRETHBE L, MEFMEONELRO L7, LI2HE>T, ZT0

) Mendenhall v. Barber-Greene Co., 531 F. Supp. 951 (N.D.IIL. 1982).
) Id. at 955.

21) Id.
) Id.
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YO R RMERABHGEEMTE 74 A H N — 2479 BA121E, B@%kIC
L BMRIREE L 7232 OEMAEA GRE NS V=212 i85 2
LIZHATHS)) ICLBHDTHBHRY, NMEBRICLARELLL
7o RHE D ISR EFEORIE L FRHE I N L DI TId R, anry
TR AR EEIR D & ) e MR DA 7 R 2 PR 5 2 Bt 1S
HES UL, ET 1 AHNY — 2B 5 FREEIEE) O TR ISR R 12
BHILFRVEDLF XD, LLT A AHNY — TR CHTHLHEEIC
LEARFLE T AIERED I SIETRIC, ZOBRICHEFEERTNEH,
DIt E Bo e, MWIEE D O RELOREZET LOMEEL THZ S
NBZEbbEED D,

(c) Frilt: - BB OMERAHEDSAERIC L Z2BIRIC L ) BEEs
»E D WY B 72O F T A b &S RF

CORMAIE, EREo (@) & (b) LORBEEEZ TR ->THEY, Lois
Sportswear 5}52,?%%& L7zEz e LTHMONTWE, DF ) FEFHE
DT HONE ) DERBET 572012, FHHREICH L THUE L7204
119 . TOWE, ERORERIC L L BRPHEFBEEZ R L TW 5 H
EIDIDNT, FEEEZGHT L THEARDI DI TH LD, ZO5H
RS ABRICEE SN A ERIL, (1) NERICILHRER 72012
EEWLTHRELZH#H L Cnh, (2) Z0RRY ZBIET 2012005
72WEf, (3) 74 AAN) —FimofiH, (4) FRORSFEE, BIV

(23) L2 Ladnofi#ELD () 7 A NI GEIT R O & 9 % R % IR
M3 2R TEBEBI L) 720, ZOMAFEFILIVEIIRD LS50S
FHICEBLHBWES I,

(24) Lois Sportswear, U.S.A., Inc. v. Levi Stauss & Co., 104 F.R.D. 103, 105
(S.D.N.Y. 1985).
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(5) MOBEBELERE SNIATFHOME, Thb, TNOHIFAEMIC
EZRESNDIREZHDT 7 — Y = T HRE X R [B25 (R dEE
BERIE, T4 AAN) —ICERT A LEOETH D, T4 AHANY —F
T, PO LEBOENERTH L7720, RNEFICLLBHRE RS A7
WOIZED L) kxR #HELZ2OD, FORBHEOL NV 2% L TEO R
MR BRG] L LT s,

S DU AN X AR EZEFRE L C O P E 7 IR IR LT\A% SHIC
FDIC v. Marine Midland Realty Credit Corp. HEICBWT, T 7 —T =7
MNEREEI, FEREEL ABIRICHEES 5 L\ o) gL BRI EE
Lawekw) RffEH F 0 ICdmiims &5 & HRL, ERIZEDL
(factor-based) 7 A b ZFER L7z HFOHT, [MERIZLZHRIE
BEEO—FETH Y, ZD L) HB#HO LTHI LT ud%n o v, iEE
EiE, mAEIRYICE, BERND LCZENPERWZ L A>T D74 TR
FIUE e 57, REZICE DRI, e ERICLA L, BERLE
WATAZRT DD THBD, ZORMIADPERNNTH S &I 2R
ELT, BERALRBEILORRTTERILZDDTHS, Sz sL, b LK
TNDZ D L) HEBFLORI T CHREFEOMEEL LZ0 % 01X, KEE
IREM AR RS 572002, WD b ORMBIITEI 2 IS 21 ud % 5 7
WETRETAZLIIEVBETII RV, FHIREH#RLLZE, T2ETH

é‘:p%l,imb‘ot_ I, BRI TH 7208 ) DIERT 52072 Ak
ENBHDD Lﬂ&\/\oj EIRR7z,

F#EHITE, ZFOEOEENED L ) IZ LD 5 DDERNFEE 5.

(25) FDIC v. Marine Midland Realty Credit Corp., 138 F.R.D. 479, 483
(E.D.Va 1991).

(26) Id. at 482.

(27) Id.
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Z72DMIIDONT, EEbLhE ) RN B M (fact-intensive
analysis) #9452 & % @IRL 72,

&MWmemm$ﬁt£wf,/—Z#¥U54%M¥%ﬂgﬁﬁ
EHEIL, BFEDPNTEIC L BHREH S0l 2 iR e o
7o Z LD SR KEE R ORERHEIBEES N2 D THH L L
(fz_’gi P, W OPDFELZFIT L TLORm L TWwb, 2%
D ZIUISCERBOBMIKE L Lo fon, LEORBISEEL RIZT
REHIRHIRI D3 2 7 o 7270, it b S N BB OANERE e i & i
J 57201 HERGRMEES LIDd, £ L TFHMERERT 2720124
BRI HLAE % L7 0D b

72/ = Z2F x0T A IR X GOk = b 3K (3 Parkway  Gallery
Furniture v. Kittinger Pennsylvania House Group, Inc. %ﬁ‘wf =N
IREWIT % 720D TRk % i U 2o 727201 Fpi -t - MIEE O R EST
HEBEELZS D LR L7z, FEHFTE, [IBADODT L LEGEERW
T, NEBICE > THRENZXE DL I, ZOTFHIRSFET,
Liboe, Flb)sboThs] &OMIEE~T Y LiLadis A
FIZBWT, [FRIFEDRL VMY I L TR TR L, Zofo=D
WOIZOWTHIHPEEL 2D D LT B L) —ikiL— Vi, AEREIC
L BFROEE I TIE R\ e MEEDORIRIZ X AHEFiEE V) O
FZOMEONOREDOLE, 2T VAERIZL > THRSNIE, (12
FBLTOARYFDONLERETHDL, ZOEZIE, T4 AH3) =00

28) Scott v. Glickman, 199 F.R.D. 174 (E.D.N.C. 2001).

29) Id.

30) Id.
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(LexisNexis, 2d ed. 2003).

62) Egiazaryan v. Zalmayev, 290 F.R.D. 421, 431 (S.D.N.Y. 2013).

63) United States v. Kovel, 296 F.2d 918, 918 (2d Cir. 1961).

64) See Kovel, 296 F.2d. at 921.
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(66) Fine v. ESPN, Inc., No. 5:12-CV-0836 LEK/DEP, 2015 WL 3447690
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(68) See Argen, supra note 60, at 5.
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A Consideration on the Present Situation of
Attorney-Client Privilege in the Era of E-Discovery

Harumi TAKEBE

The scope of discovery system has been expanded from the traditional
paper-based discovery to the ESI (Electrically Stored Information) data dis-
covery (E-discovery) after the Federal Rule of Civil Procedure revision in
December 2006. Currently, most of the corporate and government informa-
tion in the United States as well as other countries is stored in the form of
ESI data. As a result, ESI has been a primary source of evidence for litigation
and the discovery process is not as easy as when the subject matter was
paper-based discovery. One of the difficulties to handle ESI is the case that
the electronic document is disclosed carelessly to the opposing party,
because it may be considered as the waiver of the attorney-client privilege.

In E-discoveryera, lawyers need to respond in order to pay more attention
to the discovery response so that they do not and would not disclose inadver-
tently privileged information. In addition, due to the amount of information
that lawyers must read and check during discovery, it is quite likely errone-
ously to transmit the should-be-protected information to the opposing party,
even though they can oversee the whole discovery process.

This paper, along with the consideration changes from the paper-based
discovery to the E-discovery procedure, discusses how to protect the attor-
ney-client privilege which is one of the oldest privileges granted for confi-
dential communications. On this point I focus on the article of Professor
Adjoa Linzy and recent related cases. With the rapid computerization in the
1990s, the embodiment of pre-trial discovery in the United States has been
drastically changed in a sense of more digitalized use of legal documents in
particular. Traditional attorney-client privilege faced to the critical stage as
the privilege is not legally absolute and there is also a specific act or non-act
that can be waived. The problems are further complicated by E-Discovery.

BEBUG 70%1%5 (201945 ) 473(473)



In other words, while utilizing E-Discovery procedures is more efficient and
convenient for lawyers, which makes it likely that the attorney-client privi-
lege will be accidentally waived in the process of responding to discovery
requests. E-discovery procedure usually imposes heavy burden on lawyers
to check large volumes of emails and sometimes the incident that discover-
able emails are automatically deleted by the email server which makes the
process more complexed. Basically, even the data that has been thought to
be deleted tangled can be recoverable. It also causes high cost of E-discovery
procedure.

There is no doubt that the claw-back agreement is an effective means to
protect the client’s confidential information from the “unintentional disclos-
ure”. However, frequent claw-back agreement occasionally lose the “sense
of fairness”, which is the true meaning of the discovery process. Therefore,
in this paper, while confirming the effectiveness of the claw-back agreement,
as a fundamental problem, I have examined whether it could be expanded to
the range of the attorney-client privilege based on cases and articles. I have
likewise introduced the keywords such as for “Kovel doctrine” and “agency
exception” as an examining criteria. As repeatedly mentioned in this paper,
the attorney-client privilege means that the confidentiality privilege has been
also regarded as waived when the privileged communication is disclosed to
the third party. However, when a third-party is a consultant in its entity
nature that “supports a lawyer in providing professional or legal services,”
the exception of proxy relationship for waiver applies and this is an exception
to the general waiver rule: this is called as Kovel doctrine. And the exception
of proxy relations is an issue to be considered on a case by case basis: to
what kind of third party it can be applied.

Accordingly, in this paper, as an Introduction, I will give an overview of the
E-discovery system. In Chapter 1, I will deal with the problems under E-
Discovery, and in Chapter 2, I will overview the attorney-client privilege and
analyze the issue of waiver of the privileges that may occur during E-
discovery. In Chapter 3, based upon my analysis in the previous Chapters, I
will introduce the extension of the scope of application of the privileges, and

474(474) BB 0% 15 (20194E5 7))



as a Conclusion I would like to summarize the contents of this paper so far
and future issues.
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