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The Theory on Free Speech of Justice Louis D. Brandeis

Shinji HIGAKI

Many Scholars pointed out that the U.S. doctrine on free speech is quite
exceptional among the world. However, U.S. Supreme Court had not pro-
tected freedom of speech eagerly until the middle of 20th century. Frederick
Schauer claimed that the First Amendment started in 1919. In this year,
Justice Oliver W. Holmes wrote dissenting opinion in Abrams v. United
States and Justice Brandeis concurred it. From this, they had written opin-
ions protecting free speech and concurred each other. But their opinion had
not constituted majority until the Warren Court. Many scholars claim that
the Warren Court adopted the doctrine on free speech of Holmes (and
Brandeis).

Many decisions in the Warren Court protecting free speech strongly, such
as New York Times v. Sullivan, however, quoted Brandeis’ concurring opin-
ion in Whitney v. California frequently. Therefore, some scholars point out
that it would be Brandeis (NOT Holmes and Brandeis) who put together the
basis of modern First Amendment doctrine. This paper analyzes the theory
on free speech of Justice Brandeis focusing on the differences between
Holmes and Brandeis.
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