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A. ARG I &gk

R, I (FEE L0104/ LIE) (2B 1) 2 P#EE: (Federal
Arbitration Act (FA(K))> RO CHHPIENAER L2 LT, ZOEHKICO
WTRETZ A 2 5D TH 2, KETIIHRERMOREL S, MM %
FEMNZELY) > T E 7-RGHE | O 2 B 2, (HEEHR PN EC
BOTHEREEIERL L TVol, 2O E2WERIC, ARERSEHT

(1) 9USC.§1etseq. 2B, [AFP:IF19255E D Hl5E LML “United States
Arbitration Act” &\ ) ZFRTH - 7245, FHAETIE “Federal Arbitration Act”
LBMREND LD BV, RETREEORTH S [HIFMEE: ] TH—
T5,
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(LT, THEIRERER]) D20114£0 AT & T Mobility v. Concepci()(rf >;3‘o‘ Qo
20134F-® American Express v. Italian Colors Restauraiﬁ[)@ﬁﬂﬁ%i’ Fhih &
T 5 —EOHIBIEL, FREDHER SNBSS~ FE OB E
RODFHIZBWT, MBAHIC [FHE) | OMNEGRH-LELT
PPEATRERH 2 #2028, MPESRIEIHT Y A RlEN 2 v ha— L&
BWICHALT 200 8 ) EHEIT B LT E, Kigld, —#HOR&EH
A 7O L, 22 b bHANS = & 0T E B EEEHAT 4.
ARNIRD &9\ Zjkkim & HED B o ARFIRIACTHFRMEE O E 2 FERE O
b, BIHTIIERCOMENEHZEO TV L EREEHT 5, HIE
Tld, Concepcion ¥t Hls& L7z, (PEREIHEIIHT 2 M ok %
BEY 2%, HINVH T, Italian Colors HIPS, FRHIED: & AP
EDBRIZOVWTO FE Yy 7 2RO o HEVHEIZBWT, —HOHfFE:
DIRET %7 A1) HEOHANIONVT, WEOPDOHENSH T A2 M &)
Z5Bo BV TREAROMMm 2 EZHT 5L LI, RRTIEH#mL T\ i
VR R TERR T B

B. #FAhEE O &

AFGORY EF 2 BEO AR & 7 o T B @I EIL, 192541257
FESNTHEFHIELETH L, MELDODDIEKRETHH L AHEHbN
FESN TSRO0, 20T TORIZEBIT 53 F >0 —HH

(2) AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011).

(3) Am. Express Co. v. Italian Colors Rest., 570 U.S. 228 (2013).

(4) AWOEBIZ222FEHTORATHIEE LT, FEAME [7 2020
BRI E L EOEEIC OV ToREHE] IS = Mbdw] [ @kmA s
O L BRBAeAE R E] (BNt 20154) BRI, #EEfT [2
TR T aryOifIE L T A) BB AENNEGEOER] (L%
Tk b, 20184E) FFIZ318~326HEN D o
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IEEEIMERES T ENL EFTOROTHHAMEL ShTw/kL, &
KIH OMBERIHDFEBAT VRO SN0/ Z e s, MEGIHIIK L
THEAPTICFRRRAE S N7z &) BT S AERT-He AT 2 720 Dl
FERRIRDSFEE M o7z TOX ) KIS L, =2 —3 -7 L
&%t (New York Chamber of Commerce and Industry) &\ o7-E 3 4
2GR 7 2] HiEER 4 (American Bar Association) ZE2SEE) LT, fif
BOBEMER 2T 5 2 PRI Nz, =a—F—7FDNL LT
b ARRDSLED 2 SN72H3, T & glifed B R IR B 1T 5 MhEk
DI 505 = b & L7 0 hSuiRiEE 5 = k2.
::T,Eﬂ@ﬁ&®%ﬁﬂowfmﬁbfblﬁo%lg%ﬁﬁﬁ%
WERIND (i) PRER S TVAFRENE25THY, KDL
CHET %o
WA B UG [ F 720 [IHER] sERE 2 A ) BG 2RI BT B,
WEEE D L IG5 R AR T 548, b LAEZo—Hb L
CIFEFDIBEIT O MK L > TR 2 &L OFTMEIZ L 5 5H,
T721, B, BElb L @S] i 5 408 L 72870
Gl A MR A L OFEICL AL, AXTHY, WEATHE
THY, Wl TH L, HL, Z—RKOMEIZOVWToOaE -
Lit@l?%%4i@ﬁ%t%d<%ﬁ%@gi

(5) FAHET HPECHEIW 3 25 510 & 2 GEREA O R—KE IS
PEGEIC B 2 GO —] HiESE (RWEL) 41582 571H
(20084F) 76-77TH, #EMEY [+ A LSBT 555 OMB el
T A AERENC BT B ER] HITA 405 2 5 1 H (19984F)
17~23H,

(6) 9USC. §1.

(7) 9US.C.§2 (“A written provision in any maritime transaction or a con-
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ThabLEGE (FHIZLLLDEAEHLbOD), WFHEL LHHIIC
TFOZHFERIIHASINLE L AMMEREHTHN, HF04 LRICHR
M ENTAPERAETHN, TOHMELHEEL TV b,

ZOLT, PoAMREEONGE LGN e ECRE G EFLATN
(TLE o) BHNZZ I CoOFHz, MEFHROITONLTNLH, &
b (stay) $5 (8380, ELbis, MRICELAVCEEEHL, K
HBHAFOPVTIZL Y, FEEMEANEAFETAIZ L EM LI L LR
B (545,

MEREIC L o TR ES TSN D L, TEMHIZ, BHEFEEFI N
#2 (confirm) 92 &9, WM GEHFTICHLTET LI LD TE, M
KBTI L LT20 L5 2 it B LATRRES A (598, i
HiMh B E A MBI L7V EEL 72D TEX5010E, H105 - 11ERISHE
DHEOBTH D,

tract evidencing a transaction involving commerce to settle by arbitration a
controversy thereafter arising out of such contract or transaction, or the
refusal to perform the whole or any part thereof, or an agreement in writing
to submit to arbitration an existing controversy arising out of such a contract,
transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the revocation of any contract.”)

(8) 9USC.§ 3.

(9) 9USLC.§4

(100 9US.C.§09.

(11) 9 US.C. §§ 10-11. ZE105 3 MmFh & LT, (1) fhEBuEr ik,
TR, AW B L DS SN A, () ME S B 2R EE
(partiality) R H - 723G, (3) MFADS, EMLHFHIRENT:
2O b b T RM O 2 154 L 7234, BhEMED 2 B oFRE %
L 7, ZOMMEEOWR 8% ) IT 03D o 2 5f, (4) b
NS ZF OWMEBRZ S L 72356, F 73S IIHERR 2 4748 L SR 1o
WCOHNHY - R - FRENBED B ENL o Tohh, 25T 5, &
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AL DT =T b S L THE o W (R
SEFURIAEETH 575, W DA B 5 TR Tl ¢, FkiE
ChDEERE T OD, SO L, W% kb2 D%
BT COMIAERAEL 5\ T O S0, IR O
e HFHEHFE LI L, i LT 2 M2 4 L2 0m %
iR 5, 013 o L & EIET 5, BIEOIED, Concepcion HIHTHC

N4&EERHME LT, (a) BiEORET/ZIEA - €/ (thing) - MED
FLROBATEE LR D o 726, (b) MEIHFEE N T vWHIE
WZDOWTEENT SN2HE (LS N FHIHIZ O W CTOREHIM IR
LawEazlR<), (o) MBERECAFICEE L 2VWERX Lo EES
WH LG, D3DOEFRTD,

DY AN EBEFEIMEAEIZL VILETE 22120 TULTHBIYIC
i S CTwhb, Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576 (2008).
bodd, MHURIIMBEEGED [FM) | OWEL M T S Concepcion
IR OD DTHY, THERRMRICHLEFZH0D Lz, il
T, EIF T B EHFTOMNAERET 5 &) IR TIEIAR T U 4 8)
& HEMiE—H 3 %, Concepcion HIJHETIIEAEN RO LS
TWwhb X)) THAiH, AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 351
(2011). RETIE I EV B AL RV, ZOFSICETAHEHNE L
T, AH - AR (5), AHET DREMEMPHREICBIT26EICLS
FIERE DR DG E—20084F K — )V A M — FIFMH ] HEE s
(RREHAR) 44% 351458 (20114F), JATW [PREIO IR DT I
B 5 [ ERFEREE] O H——2008.3.254 % E i HHIpTHI v £ ©
OHBIORET ] HARPFT4% 2 53098 (20084F), MR — [AhECHIFr L
HEMRZIRT 2 MEEEOWMT BREN BT 2 EBHBI B L OFFAH
5 ORE— IBEFF28% 2 51100H (20064E) %05H %,

(12) Southland Corp. v. Keating, 465 U.S. 1 (1984) (#) 73 V=T MDD 7
T 2T v A R & IR AN L H 5 A & ) 5 Prima Paint Corp. v.
Flood & Conklin Mfg. Co., 388 U.S. 395 (1967). Southland ] T % 72 45
Fre LT, fIER [7 20 F ik o@ HiF % o < 5HEmIcow
C : Southland Corp. v. Keating |t % Hu(M 2 | FEERFEFFHE20%E 2 5
232 (20054F) 2’ %,
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DRPGFHEGR>TWD, 617, H25EFEOMSE [ [NE] @G
commerce %) Wi & /R EMIZBIT 2 ] ﬁ]%ﬂi%ﬁt?%@iﬁ, 19954E-D
Allied-Bruce Terminix v. Dobson ﬁiﬁ%%ﬁﬂ%i, [7] 43 D 3 FH &G PH A3
(Za—=7 1 = VENCHR SN TEE L72EIRTO) MBS PG RO 5
%&if&$%®&ﬁb,W@ﬁ%@%i%%0%®®7?N7MWT&
SNHG NI BT M EEICFE 2@ LT, MEMETmEz GEd 5
MEORINEHE S D & Lz, oM &7 U oA
B STV D 7278, ZOHBREIZ LY, MPESERBED IR
DWTIE, FEEMIZIZITETORFGEIZ D W CEPEEDS N —§ 5
Loz B R A, (B, ARKRBIZETMESLHDOBITIE,
FAD R OO BEIREATER SN b 2 EPPRIISHE SN T 5,)

(13)  See U.S. Const. art. VI, §2. FE&—IZoWTId, &RE [7 21
B FEVEMEE & IR OZeEh ] WA B2 DAl i i BOR 2= O Al
Bl (CEZEM, 20084F) BRI - 402~404E, HELIEEHE [7 2V HEd] (A
i, 20114F) 25 4 B,

(14) 9USC.§ 1.

(15) Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265 (1995).

(16) SYPUE [FIEBBER—2OL WS L OEIER L oMM ] IR

HEZ - KIREE (] DEEFRAIEE 07 20 2 EEHBIOBE] (GACHE,

20184F) HPUL - 295~297F, fEIL - migiE (13) - 55 2 45 3 i V&,
BHAOEREL [ ] 125 ] #0028 IR E O Hl %2 ASH B 5B O
fRDIIRT AR CH 722 L3R TH S, Cf. Dobson, 513 U.S. at 275.
7208, MBFE—MIE O —DORYTHIATEH o722 LITH TR
L N7\ See Erie Rd. Co. v. Tompkins, 304 U.S. 64 (1938) ; Swift v.
Tyson, 41 U.S. (16 Pet.) 1 (1842). &&FH 197 AU DT -
O—OfE (1~2-58) —— AW 1 7 b3ty 4 X 2 HRO ] 35 %
SMERE11212751635H /113% 1 5 1 H (1995~ 19964F) o
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I. Mo GHEEL

ST, kg, KENZBWTHEDEH S, @md 2B Tnb 03
HASHh 5o —HICMEE T 218, FORE % b FEKIC, FEFRNG]
(&) DUTEBFESERG) 1BV TELELTHWONTER, ZOMHIET
A FZBWTHEITIE o AP EEOBIE 12K L CaRiR o )
EVRARDNA =T T4 7% B THBY, VEBBROERTH L -1EH
I D BT ATV 2 50y Lanl, 20WHE0ED b g
b, FHEH LWHE L OB ONEREZ, %5wiﬁm£&%@%tmﬁ
O (EFIRY) T2 A5 ﬁﬁﬁbﬁin%$mﬁizfsto%m
$9 %BEEL LA AR SEZRI-DDTHADITTIE R, HERL

JERFEORE L 72RO OREERIHO—2 & L CTHIERGIENE 2L
HEERCHEHE LI NICFEE LD LA ENS (take-it-or-leave-it)
EVIHIFWETH L, INEMBED [7HHEL consumerization | 7 & &
ﬂ@&(ﬁ%@k@tﬁ%ktf,%y547ﬁ§%WMTﬁ%énfw
B FHR R GIHOB 2 AT L 720)

ZLTERIZ, £<D (Bl wv] Enykhd [wPa)71
THAhH] L) BERT—IEBRERLTEHED, MEkEERY 5205HD

ZdhbEENb, HFEEY—CADFHED9.9%, 7L Iy bh—
FRIHZE D%, 300075 NP EDGr@E A, MEFEIRL TWa Ew

(17) See Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1642-43 (2018) (Ginsburg,
J. dissenting) ; AT & T Mobility LLC v. Concepcion, 563 U.S. 333, 362 (2011)
(Breyer, J., dissenting).

(18) Jean R. Sternlight, Creeping Mandatory Arbitration: Is it Just?, 57 STAN. L.
REv. 1631, 1636-42, 1646-48 (2005).

(19> FEERIZIE D o X OB BN ORE & @IEICE W RE 2D Lswn

, AR CIHEHAZENELUE LDV ERTHYS
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(20)
Vo BHHWIE, TH—F 2 VEEOEKRKRMEET X 2 7 100HD80% 75,

ZOREER L ORI R RIT LT\ % & Ol b & 5. i
PO BGITE, 7 LYy b — KRS0 LS A RRIE]L -7
FTLERA, VT =3y b - =V A BAR—LNNVATTEHL, H5
02 DEET D EHTE S,

KA, BRI E ) a5, £ Tk
KBS Faxes s d, YRS R L, WRECHIEIR
SRR AT 5 O L, W5 %o 1B v LI A3
GEOTAE 2450 LTI EEN 2 ko, S Th 5 I E /%
CHICHEPIT A, LI bDTHAS,

A RIS BRI 351 5 Ek

S0t SRR BT RGNS o WA S T ) LIFER,
SITo [HEEIR) L IHERG IR & R LT\ B, S
I & B E T B IR, % AVE L ROMIOEEL LT, §
BRI 5 DB RN T kA el 205 Al
DTS 5 1LB & TUBHEERIN BT 5 DERIH > -4 P
P S T E 28 SNBe C ORI EFET 5 194745 M
B (57 h=re kL —ik) 301 R0BRE LT, B0

(20) Judith Resnik, Diffusing Disputes: The Public in the Private of Arbitration,
the Private in Courts, and the Erasure of Rights, 124 YaLE L.]J. 2804, 2813-14
(2015).

(21) McGregor, infra note 176.

(22) Sternlight, supra note 18, at 1638-1641.

(23) K - WiBIE (4) - 759~763E, g [7 20 #55@hEk] (52
Wi, BASCEE, 20104F) £ 2 ZE45 9 Hiio

(24) 29 U.S.C. § 185.

HLEGRE 70% 15 (201945 H) 119(119)

=
A



IEFE S BRI O S R RS E

BH BB, MR DRI S 7D,

P, SRR L % o T\ 2 IR B B I, 20 % S 2
BRI Lo TEIT SN DTIE RV, 20 KEDSEH SRS L)
o T B MR, TR & 4 O3HE L OO AR 52
FINIBWTHESNDDTH S, EHICTIUIHHEHE»HY, —HT
R AT & & OB LR AR S b o &
SHA BN D, 12, AT (ERG) HEERICSIT B MRe LT
MET LD, —#NRFTEEVPEANDOIL, BRI —HIHE
L7MPEAEBICELT S (BB RUTNIEPEINLZ LT RV), v
e FaTesa s Thb, MBS, ETEA S H o
LT THRATE] ARSI, SR L2 U L b Ak
ND, Lol bbbl

LIIFER, 20 L) MESHEDEFMNEL LRI OV TIIERZ
g o 10 FHEOMARI A 05 5 1 1% [HHE 2 7= (ISR -
HY 5, IH, SRENERZOMOREE O EH ORI IZITH S
B] L s, [ZOMOMEOWEE] 215 T 5DTHIL, i

(25) Textile Workers Union of Am. v. Lincoln Mills of Ala., 353 U.S. 448
(1957).

(26) SREIOAFEMHATHREHO—>TH ST A Hh#HiH4E (American
Arbitration Association (AAA)) TIX, FI&EAY [ME B 2c 8 H M # indi-
vidually-negotiated employment agreements and contracts |, &z [{#iH
Hik B E R4 employer (promulgated) plan] & I:ELCTwv 5, Ameri-
can Arbitration Association, Employment Arbitration under AAA Administra-
tion | ADR.ORG, https://www.adr.org/employment (last visited Feb. 20,
2019). FEA - FiEE (4) - 775H - (55),

(27)  See Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1636 n.2 (2018) (Ginsburg,
J., dissenting).

(28) 9 U.S.C.§1 (“:-- but nothing herein contained shall apply to contracts of
120(120) :Lwnih 70% 15 (20194E5 1)



FPEFEE (ERA) BB E N Ly, EWnw) 2 Eliinsd, L
L 7%HS5, 20014FE @ Circuit City Stores v. Adams i@iﬁﬁ%%ﬁﬂg)ﬂi,
HIEBERIIZBIF A WbWw L EFEOEH] (ejusdem generis rule), T 7D
HHIEEDFN B TR ORI ML E D < e, BED
AVEIZSEAT S A EBINEER) E D S DD AICBES NS, LDh /) V%
S LT, [ZOMoEEOFEE ] &) Db EEBIROEH I RE
SNnbE L7,

Circuit City Stores P12 & » THEFBRIEE DS RS, AR5
BRIERIC BT 2 ML (—FBOBI 2 BRT) SR EE ST 5 2 &
PRERRSNI2Z LT LY, ZOMWEBRICBIT A2 MEEE b L& sh

(30)

B. R FGROERE 7 T A - T ary /7T AFRHROME

Al INeMEICNELT 22 L2 ROLIZEET SRV, WOhDNE

employment of seamen, railroad employees, or any other class of workers en-
gaged in foreign or interstate commerce.”).

(29) Circuit City Stores, Inc. v. Adams, 532 U.S. 105 (2001). [lH]Ha FRFE
TOMA - BEf& LT, /AIANE TADR GG i) ZLEOHR)
T AR [fdm] (7 20 2B EE] (B2, 20124F) AR, g
Ji % 3% [ Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 121 S. Ct.
1302(2001) —— @R EE OB BRYL S 5 [JEMZZH] &, N
FICB VT Wkl (SRS 25788 & OB ORI E S b L)
Wi SIAzHBI] 7 A ) A3:2002-1%5 178 H  (20024F) 557058 %

(30) I - BIBTE (4) - 766E, /NI - BB (29), But see New Prime
Inc. v. Oliveira 139 S. Ct. 532 (2019) (3 L., M7 OFEAANL STV D
FT 97 FTAN=IZONWT, @HRAEIEICE ST 5 & L COfEfEtm
il % 1558 .
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Ao T, ZOHE—IE, 225 MEIC L LHPFMFIIED o XS5
BIAT) b oL sh, EFICEEEZ RO TV ZEFELLNLZ LT
%50::K%é%ﬁ%ﬁﬁktf@ﬁﬁz-77&5@%&%%&%@
ChAN, SRS, BEHHEC kB W RO LR,
A DRI IR0 T 0o b Db a5 ) b S5IT, 7
X0 IR A S DWAEI 2 7 5 AW (class arbitration) DI b
HLTBY, 2HLbDbETNL,

Bl T Tl % T D Nagareda 12 L UL, fh#ESEICIE 3 HCH B
&w?i%*ﬁﬁdﬁﬁﬁﬁtﬁLit@ﬁ%%ﬁdﬁéﬁ&fééﬁ,
B OMBEHEEIZ IR -T2 a0 s 7 ATHROMIESRH
(class action / class proceeding waiver) k9 L)1l o720 L 59 LD
b, TNONHBEEZNE I MERSGEPSE R L2HATH 5, HEEZHO
RAIZBWT, FEBFMOE I A ZADFLERLER 2O (o THFBA L

(31) See, e.g., Fed. R. Civ. Proc. 23. & OHIEEIZ DWW T DIEATHITEIL S B
EB, ELHNEEESR [7 2 A RETHE] (56 3, A CHE,
20164F) 35~46E, - AiiBE (4) Fx &,

(32) See, e.g., Fed. R. Civ. Proc. 20(a).

(33) Bz &, EIRAIES @ AUED: (Fair Labor Standards Act of 1938
(FLSA)) Eo%AmHHEHE, 29 US.C. § 216(b).

(34) See American Arbitration Association, Class Arbitrations | ADR.ORG,
https://www.adr.org/ClassArbitration (last visited, Feb. 23, 2019).

HIAEIENL 7 T ZMPFAZ OV THICE L LT, difmiid,
AT ONL Z kw2 b 00, IS TIVEWY
LELTWA X9 THhA, See Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612,
1623 (2018); Oxford Health Plans LLC v. Sutter, 569 U.S. 564 (2013); Stolt-
Nielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662 (2010); Green Tree Fin.
Corp. v. Bazzle, 539 U.S. 444 (2003).

(35) Richard A. Nagareda, The Litigation-Arbitration Dichotomy Meets the Class
Action, 86 NoTRE DAME L. Rev. 1069, 1106 (2011).
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BIET, HEZE /IR -Trvar En) A2 2E#ML LS E LD
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S L L TAREKRICE T - TN oMSMiEy, SEs —HEE
BOW S 2 APE TR RE Z LA HET S L L b1, FhsEAN—A
TIrbNbbDE L, 7R -T2 aryZOMOBESHTRIED LI
HTWILEEEDT VD, 2D EICOWT, Amazon.com D b D TIIKT
T, Walmart.com Db DTN LFTHAINL L EH I, BHETIIH
FHEETUMMHRIIOWTEREN TV S, (WFNOLHD, M5 H0H
HCHHEIPMERIAELEN LD o 2B A TY, VIR - 773 a3 vhihiE

(36) A - BIETE (31) - 39~40E, #E - FiEIE (4) - 102E,

(37) # - BiBIE (4) - 263~271H - 285~289H b B IR,

(38) 19974E IZEFFEIIM SN WG E DV ZETH B L SN b, See
Edward Wood Dunham, The Arbitration Clause as Class Action Shield, 16
FraNcHISE L.J. 141 (1997). Gilles [2005] at 396. #E - wij#5iE (4) - 319~
320EH, botd, MOFEFEFICLEAI=ZCT T4 7TOHKIELH S,
Jessica Silver-Greenberg & Robert Gebeloffoct, Arbitration Everywhere,
Stacking the Deck of Justice, NY Tmes (Oct. 31, 2015),
https://www.nytimes.com/2015/11/01/business/dealbook /arbitration-every-

where-stacking -the-deck - of - justice.html.
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(mwmmmmm)&ﬁ%ﬁﬁéﬂazkﬁ%&iku%i,@ﬁ%ﬁﬁ
ZNAKRE LTHRELNTHE LT HDOIEIRETH S L, aiboHE R
Lo THESNEDL Z L5, BEMBSHOREIER L2l 7% S
nszée iﬁ‘%’?&zi Bz 1L, ==2—3— 7P EFFREHFTO Brower v.
Gateway 2000 HIERIX, /5% 3 > OIRH N AENHOTHI 50T,
MO AMIRSGIEA ) 12D 5 [EFEPE 1 437% 00 (International Chamber of

(39) Aaron-Andrew Bruhl, The Unconscionability Game: Strategic Judging and
the Ewvolution of Federal Arbitration Law, 83 N.Y.U. L. Rev. 1420, 1432
(2008).

(40) FEROVEEFH L, CGZHEZERICT HIEETER VDY) i
P HHEH AN L 2 B0 H Y, T L o TBITLFEHITEF)
LRGN E o TV BIBEIL, UHEHONI 2 GE - HIRT 2L T
5o See, eg., Rest. 2d of Contracts, § 208. [FFH—f& 2D\ CTIIAIHE
He T7 20 A8 (B 2 W, 5ASCE, 20084F) 55 9 BV & B,

(41) CORICHETZHEETOHRATIRE LT, RABRE [7 X)) 7 32E
2B AIERGIEER D JERHIZERICH O b AP SREZ bz | LB
W (BEWEPER) 5252 - 375645H (20014F), RKAHFE [Szetela v.
Discover Bank, 97 Cal. App. 4th 1094 (2002) — 2 5 A - 727 v a v &%k
I3 2 GHEOI R OE—] L Bus (BFEFFEKR) 54% 3 5560H
(20034F) 2D 5,

(42)  See Bruhl, supra note 39, at 1437-39, notes 72-80 & accompanying text
(BIEHEI D) 2 M) 5 see also id. at 1439-42 (JNFHIFT T DI RO PR H
HER S N OB % $545) .

(43) Brower v. Gateway 2000, Inc., 676 N.Y.S.2d 569 (A.D. 1 Dept. 1998).
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Commerce) DNV —VIZX L% ELIRRHL, @, FHnIEROME L FEFK
IR LT HBR S 1B & 25, Bk 0ACIRALAEA 5 L TL
5,

#11) 7 4 V=TI EH D Discover Bank #ugﬁi 7 T AFHE S
THE ORRCIE RO 24 Lo 7ol S22 %, 2 LY v b—
FOMEOBROFATERE D RIE L 7 - -FBNc BT, AMREHRIE, O
DRI LT, QFEE LEBEBEOMOM G 7 AFHOEE
RE SN, QBN D LMUMOLRHEEDLHDOHEENP L LT ODHE
BOEICEEM L 72356, 7 7 ATFHOMEIFEEICEET 2 RET 5125
Lw, & LT, 7 I AFHHEESREN & OMEBEHEOM ) % e L7z,

DX %, MESEEIT 2 BT OB - Fod iy 2 BEEE I
LT, HEZMIMHALETL, [THEZITE L consumer-friendly |
RTINS 3 5= COMBATE AT 2 ) (2% > o (EE
CEBHC 2L A EMRBHOATTREZFEIELZ ENTEL, T
B HAFEANI AT 25 L Vo B THERICL s TT 7 AL
RFWIERFR AR T2 2 L L&, 7T ATHBEREEY H <
FTHMPFLED, LOMNETH D,

AERB BT 7 S RIRIEIE, WINb 2D L) b D72 LFHET
X%, FfRlZoOWT, Amazon.com Db DTIE, T TIT ) Ho I3 E

ZORETAEI Y T4 (MM EICEE LR TfT) 2 &8

(44) FELT - §IFBTE (40) - 201E - 210H,

(45) Discover Bank v. Superior Court of Los Angeles, 113 P.3d 1100 (Cal.
2005).

(46) Romona L. Lampley, Is Arbitration under Attack?: Exploring the Recent
Judicial Skepticism of the Class Action Waiver and Innovative Solutions to the
Unsettled Legal Landscape, 18 CorNELL J.L. & Pus. Pory 477, 503-509
(2009) ; Nagareda, supra note 35, at 1106.
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TE, HLWVIEERFICL > TITH) 2L 4 EINTE 5, Walmart.com D
DTIE, EHSHKTELIIE TSI L 2R B E 2> TB Y, W
FHAZ TN DB HZEDORDIZIE U TPRADEN & g L7 E O A
LENTWD (ZOHEOMEMIZHEOGEIIHED BT, &
SICHIE T, BUEES AR TAVIRY, DEOFR (175 FIVAmN)
[ZOWTOTAt 2 FEFMOMERT 5 L BlET b L LI, ThittH -
TR 2 HEBTIEEEIHE R L v, L LTwh, F72wnind,
WY L BETRIAEIHINCF 2 RHbAL I L 2RO TV D,

FIFIZOWTDH, Amazon.com D FHFREIHTIE, HEREZ SO
BT L FFHOBEREDO AL ST, Eikary, EEHRE EOMMoR
LEHEOOLNLIREZ LB EEN TS, Walmart.com Db DTk
4B L OHFERATAREE & L TRO LN TV A2, MAR—ZADRY (2
BUCTTH5 I LDHERSA TV,

%38 Concepcion HJJCTHBEE 572D b 2D X9 7 [THEZIZEL
W] fPESGHTH o 72,

B, MEEHOBET 5 Fh LML, 77 AFmOMIEIZLE EF
57w, BIFARZ T 5, T4 AHN) BHIRZ W LUEIET S, &vo
PO FHOBE b B S 0B 6 (HF & L T 5 R A7 —
T— A4 FCFHA L TELHER L E 2L, FHOLKRTH S5 AN
o) F72, #A5ZLDOTEZHIFOHMERIRT 2L dHD, (2D
Syt MBS LA AT 52 5125 5. CORIZonTH,

(47) Sternlight, supra note 18, at 1641-42.

(48) BEEINEMEORIRZ ESEL X950 ZOMITKIEOR ML bfEd
%o Cf. Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52 (1995) ;
Thomas J. Stipanowich, Punitive Damages and the Consumerization of
Arbitration, 92 Nw. U. L. Rev. 1 (1997). KR [#E0AOBEE A O ih Bl
FEME— L B R O MBS EICB T 5 7 2 ) A o oBha—] 7
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(49)
Bl T s,

C. Wl EOHER - @K - EiR

BRI, BFDA L BN T OZFFIMBESHLBE L T
£, FITE-FMIBEENTODLDIZEHZHNSAELSE (bR
R) HFTH D, WARIWIZIE, —HLFE (B8 PEETEITL 20 -
7ol ok (M) ATERL, 23 LoMERZRS v LEREEE O
HPARTBATREREIC OV T DN DB L Vs 2RI ZATEICEWTWATH A

-

Do

UL, B MONE BRI X, SR L, S
DOHERFEH S 13BN (H A VIFFIITINZ T), HIEEIC L > TIHEER
BRI 5 5 1, FEECTR S RBARE AT, L)
S e A B, HEERTE AW, EAECIRELTY, 1964 AR
B 7R R £ F B RO ERIEI S, AR (5102 0k
ST D) I RE AR R LT\ D, SO SRR

BB E28% 1 - 2 577H (19954E) B,

(49) Ak V.C 2,

(50) ZOFIZET BHAFETORATHIZEE LT, FAk - miigik (4), B
FEE T 20 AFEHECBT LHIEE O OMEAEET ] AR
EFZEMERE415 2 - 3 5132 (19994F) %4 %,

(51) Title VII of Civil Rights Act of 1964, 42 U.S.C. § 2000e ef seq. i 3=
P AN GE L LT, FiiER Rk (Age Discrimination in
Employment Act of 1967 (ADEA), 29 U.S.C. § 621 ef seq.), &0k
1-# (Americans with Disability Act of 1990 (ADA), 42 U.S.C. § 12101 et
seq.) FEHBH D, TNHIZOWTIIHE - AigE (23) - H3WABH, N
LAV T AR DL 8 % o

(52) 29 U.S.C. § 201 et seq. [l oW TIddheE - AiiBiE (23) - 454 S5
1871 %20,
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&, W - EEE AT O L OV THZ IR 72\

FREDMEDE _OFUE, MESHZ BE L T2 2 DR %))
2O CHHFORE ST, UHZIT X - THIRR S Bk & B3 5
EEIIED VB RPHR TRICOVTYH, ZOHRBICELIETH b,
Bl 2L, ARKRBIET 7285 REIHD ) 5, Walmart.com Db D,
TN FED LS DDAL LT, NEATE, HEE TOMhd 5O 5 EMR
P FPEEIND T L HBHRL TWb, Amazon.com Db D
Z 2 F TR TIE WS, “any dispute or claim” &) X TRIXD
U LBESR D 12> T,

ZLUTEAP S 72, HEEEOMER - Tk - FEROMEIEIC X 5 80E
LIETLIZAGEL CT& /2 bo b d THIFEDNSEMIMNZ L DTIE RV,
ARRDIUFHHNE R & o THIRIYIZEE S 5 O T2 IS Ztnl stk
FROOLNL & LT, FREHOEHZICE N TZO L) Lh# e KR
Lz Ee g e, RO D THREE] S miic b b
IAFENTZLDTH B, FlZ19914E D Gilmer v. Interstate/Johnson Lane i
iﬁ%%ﬁﬂ‘(gﬁzi, A FE RSO  EROMBTREME 2 ARE L, fE

(53) See Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U.S.
477 (1989) (19334FFE#H i Lo k12> M HEAFFEW ) ; Shearson/
American Express v. McMahon, 482 U.S. 220 (1987) (19344 ZF40U5 | ik
AT S X Y RICO #1122 X [['E) ; Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, 473 U.S. 614 (1985) (JhZEE Eo S SIcoWCHEE).
IN5IE [ 2 ¥y =& Mitsubishi Trilogy ] 7 & & & IHENAERT O
IR ER DRI 72 FEEE (see Wilko v. Swan, 346 U.S. 427 (1953)) %o
72bDTHD, ZOFEICET ZIEECHLE LT, FUFE [RATE & o
BOTRENE (1 ~3%8) — T AVAIDOR T A MNEZD T —)
RG1MEE104% 4 5488/ 5 5597TH /6 5752 (19914F), A5 - i
8k (5) Fhd 5,

(54) Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991). [a]}]#ko
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(55, 56)

ST ERAERIC BT 2 MPEDTEHISIEE 240 2R IR o 72 Eb,

FFETOMN - Mt e LT, HIEFED [RERUUTHE OB AE A S
N GIHIEHBATRE 2 D D Th - C, BB EH2ERZEED: (ADEA)
FOERIZMBEIICRELDODBL LD TE S Robert D. Gilmer v.
Interstate /Johnson Lane Corporation, -U.S.-, 111 S. Ct. 1647 (1991)] 7 X
U AE1992-275376 L (19924F), FTHIE L TR ESIEE & b2t o
W1 (B REE R S BT 1991.5. 13 9L) | 57 1335533
(19944F) DD %,

(55)  [AFIPIEETR D Circuit City Stores HJH & ) bH DL DTH B, TD
FHOFEZFERT 4 — 7 —CTh Y, dEHFERIFTICRE ST — T —
L L TCOBELCE N OMBELEHDSIE L 72 o TW B, RPN R
FHEZH) L oA FR S0 & FRAPFERE & DRIER & ) i IS WTHEBIRIY I
BN TWb, Gilmer, 500 U.S. at 25 n.2.

(56) 72k, (FEBMEMEZHIEDS L HDOTIER L) FEHHGICED %
BEEIC OV, FHEHA L TEEBEA L OFEITEVE) 2 EDH D
B5 L, MEANIFHEEROEMETIEH > THLLT LOFEHFOEMET
FhwekwolzZ bns, HBWIZHT ZHBEORNTD 5, See
Wright v. Universal Mar. Serv. Corp., 525 U.S. 70 (1998) (ADA) ; McDonald
v. West Branch, Mich., 466 U.S. 284 (1984) (19835%7fZ%) ; Barrentine v.
Arkansas-Best Freight Sys., Inc. 450 U.S. 728 (1981) (FLSA) ; Alexander v.
Gardner-Denver Co., 415 U.S. 36 (1974) (19644E45 RMHETESS 7 ) .

o kb, FEMPETHHIEELOEROMEIEEDOLNLENE D
Tl 7%\, See 14 Penn Plaza LLC v. Pyett, 556 U.S. 247 (2009) (ADEA k.
DERIZOE, FREIMPEATREZ G LTB 5T, UE7@EHL SR
HIZRED TW B & LT, P aetk % &GE) . Pyett HPLIC X 0 MY 2
HEIEHARSIES WTW L EOHMOH 5, SuAk - GidBE (4) - 771~
7728,

SR I D AR EN B TR AR IS B Wk A F D FE
RIS o 7588 - HIWr 2479 o3 L, W EHE 8D MM
WBWTIR IO X ) ICHIZEEEOGEIE) 2L bR hnwI ers,

BEDOMBMNNGERN 2 H M ER SN, MHEIRLZLMHEEHT 2,

EDIRTED D B o THHBORMTZE - HHEEME W] 17 2 ) 71260 2151
T BN OIS RS R] (JILPT &4 ) — X No. 157, 20154F)
15~18H CrAHEHRE)
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H BN IT20124ED CompuCredit Corp. v. Greenwood #IJSIZ) . HEEHE
Brroy ]\@Wlﬁ]@’fﬂaﬁﬁ(ﬁ@)ﬁ%i?ﬁbf? LYy b — R TS
RUTA T ary TR L) ELEHT, RAEMEEEETSD
DTEZRWE LT, R0 hEAEEmiE] 2 7o T b

bold, —HOHPTHIEE LOWANOMEBANFE TR HE S NS

WL TUE, 225 HERSMPERIEIZB W T [RRAICEE effectively
vindicate (d) | &2 2 EDFROLNLDTHNIL, LOHREES T
72e 22005 PRI B THEE: EOMER ORI RN % FRAST &
&w@f@n@@ﬁu%wan@w,a@%zﬁﬁmf<6:au¢?l
Italian Colors ¥|Pid Z DEM 2\ LEFHZDOWTHFDNIZE DTH 5,

. ARESRINIAT$ 2 N L oftH DR e

A Cal 7580, INBHBT 2 450 & 3 5 FRRECHPNS, JEROIMEEHE
DX BEELOFHEATEHAT 2% LT, WEEZDEFIIBIT 503
FHOMINSF LTHEIZMRZ &9 & LTE7, 2o & HIT
Concepcion 12 L > TZOREBICERKZHIRZINZ 720

DR LIS 25, FEIEC LAUTERAEE L 2 0 & AT 2 M %
3?53‘201 JEIZER U 70 R 2 Sl GHO AR 2 #ERE L T

(57) CompuCredit Corp. v. Greenwood, 565 U.S. 95 (2012). [} P-D I E
TOMA - #E e LT, AhEW [CompuCredit Corp. v. Greenwood, 132
S. Ct. 665 (2012) : Credit Repair Organizations Act (&, R IZHD {F5K
WOV & B EZE L TO R WO T, SEFMEREICIED S MG
FIIZ DSEMIZIE enforce (Blf]) 5 2 &ATE D] 7 A1) 711E2012-
25381 (20134F) 7 5,

(58) Credit Repair Organizations Act, 15 U.S.C. § 1679 et seq.

(59) Lampley, supra note 46, at 489-503.

(60) TiE (12)~(13) BLUOZORIBM,

130(130) EBUh 70% 1% (2019485 1)



05, MEPMEFHOR I ZEEL L) &5 5L, FSkL Ofl)R
BELRDE5, FEEFIFSLE LT, 28— (any contract) Ol
(revocation) ICDOWTCHIE U— FEF-FTr 4574 ORI (oD
CHEZBILTBEY, MELORRPZDO L) LIDTHDHESFZSHD
THIE, ZORNIHHEFFS I, MEEENDRADRFESNDL Z L%
% Concepcion H|FLIE, F EIZINEDHEBFDONIZENTH 72,
A. AT & T Mobility v. Concepcion f] 5‘3@)

1. H%E

Concepcion HJJL I EEE T — E ANDIIA &\ ) HEF I
LHEMNTH D, ZORFHPOMESIL, FHF (AT&T %‘Gizi E
LD DB SO LH PRI TREZ L2 HlETr L LI, »D2b
MFIFBAN—=ZATITDN, 7TA -T2 arSEoRTdrbhine

5, 77 ATmOBEEFREN ST Wz, ZOMmFMHRFEHIZ LT,

HEHM DS W LI THHFRTRE AT&T 10 Web #4 b Lo

(61) AT & T Mobility LLC v. Concepcion, 563 U.S. 333 (2011). [@:H]DF;
BTOMA - BETE LT, EESER M) 2RE [Ra] [H#He &4
[l 5 B T2010-2011 LAF BRAE I S ZLH BIBEER ] 7 2 1) 773:2011-275301
(20124F), BFEZ /Y a7 v #3E [Concepcion Z A [ H o v Hep)
CANESIEIC L B2 9 AT 7Y a v ofAl#E| NBLISTH33EH (20114F),
WMst (792727 2arzil#s s MEEHOAERE—ATE&T
Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011)——] Hlxyhs: (B
HAR) 48% 1 5211H (20144), FEHRREE PREIOEMFFLOIT S, H
imi AT& T FHPROBEE] L3O Y ¥ —F )b Asahi Judiciary
< https://judiciary.asahi.com/outlook/2011061600005.html> (2011 4F 6 H 22
H) %E5% 5,

(62) IEMEICIE, FE S L EEICEE &G L7201 Cingular Wireless 1
THhY, AftE AT&T #AYEHILL T AT&T Mobility #L & &fso E, T
Srte L7z,
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AERET LI ETHBESN D, ZHUIxT L AT & T #HENIAH A B LA
G ENTE DY, 30HDNITHR L Z2WIEEICIE, 1) Web 1 b
2 2 EADRMIC & ) METRICBATT 5, SHIT, METHICKELT
1, WEREOTEDSRNHETZ L O TiEZ v (nonfrivolous TH5) RY
ETOHM%Z AT&T #H2 BT 5 2 L, WHBEORERERMN LN v~
TATITbAREZ L, A (175 FVAI OFFRIZOWTIIERSR
WEORZLATHOBIRTELILDEDONL &L BT, FITER
TAHEEAPFT (small claims cou<r6t3)) ~HHE LA TEL LS
72o MMZ T, ZIROPESNEEL &0 H 5 W L MBIARE % ME AT
L2ZeNTELEEND L EDIZ, AT&T 22 OFHELE M % KIE
THIEREELL—)7TC, MMEBETRO LN AT&T 2L 5H
RO L LIl - 7234 120F, RIR7500 KV LB E M O E H O
2f5% AT& T HUIZH DL ITNE LS\, L LTWwh, RRLFFELHIC
A L7278, MBFHEENEEIIOVTHEEZ Lo TT 2 EA LGN
I2T2&EHI1T, FFEDBBILEINTWEEFHITESL—HT, HEFT
b7 T ATRBEELEDHER SN TVD, [THEREICEL V] E=H
BT CH D LER Dy

Bl ERNTH 2 L AT&T HAEEL TV R, FiE
Concepcion KIFE I OHH BT — ¥ AIZMA L7z, 722%, FEBIZIE
RGO /NTEAMIAE (O $ B I BB LA (3022 M V) DRERkEZF722
ERORBEIREL, 512, AT&T HAEMBILERHEYE 217> v

(63) 7 AU HOLEHHFIIOWTIE, BIEY [DEFR RO FilEt ]
FikE43559H (20144F) 54 B,

(64) %B, RIEWFICBWTIE, FEHUIINE —FIIZEETT 5 MR
PREBSNTBY, MEEEBRIEZEY L2 HHFE L TS, KT
HFZREIZ % 5 72D Z D L) BRI 2 f7oN— 2 a3 Y OMEEHTH %,
ZOEIFFEER o TV,
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JREFRTAITA T3 V@$ﬁf0:1#é\§ﬂ<;§l AT & T IR
TR B EATFEA & B LA CAz0s, MR, 45 O K [nlH R
BHPTE b2, ThERBDOEN o7 TOBICHEHFTMRRL L Lz0hs
B D A1) 7 4 )V = 7 M2 & % Discover Bank Ik TH %, I
O LGRS m B R LS 2 iR 7z,

2. HEER

IR EFOHWIE 55 4 &2 v — 7°LZJ3‘7J‘7I’L<;:62 A #1) 7 (Antonin
Scalia) FHEVPE LMBORT 70 v 7 OFHEHDFH L 72 EE=E R
A EEEH = 7R 720

J551&, Discover Bank FIgROHF B IS IE R LEEH 2 @H L2 DT
B o THEIRMEE 2 FHEEIZS ) [EH— OB OV TOMRL] 124
720, Lo TREIEA SN WE FIR L7205, HEERIZINEGR
Ol WIEERIZ, FFROHERD X 9 7% — M8 i e 2 LB
DS SN DA I ISHEPBHEC 5 5 & L b, #Hpr
25 TURER] SREIATERLE & 722 2 & OB EORIBF ORI E L CTipiks
FEOFME (uniqueness) ML) § 5 2 L3S hane ﬂ_‘iﬁ\ﬂ 852 40

(65) ZWEA Y 7+ V=T HE—FHAFTSBRE SN, 7T -T2
v a YNIEEE (Class Action Fairness Act of 2005, 28 U.S.C. §§ 1332(d),
1453) 12& o TH ) 7 4 V= T INFEEBHL X T B ISR S I 7c [
IZOWTIEAE - JiBTE (4) - 291~295H S,

(66) RIATIHRARZ SIERITMZ, WEEPHEIINL (5D VIEERMN &
) MRRE IR L CAWRE (impossibility) B & &G+ 5 < 2
(Clarence Thomas) #H'EOMHEZR2H 5, HAYHZE (frustration-of-
purpose) BE E 2RO LV MY ANHBE —H S L7200 B AL HRT
LI ENTEDLD, ARTIEET 5, EE [M] - 5i88IE (61) - 389K
OrEEmfRs) S,

(67) AT &T Mobility LLC v. Concepcion, 563 U.S. 333, 341 (2011) (citing
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L, REOTIBE ) (MPEAE LM 2 &) @ EEO H iy oE
B WT B N LDV — L 2 RS 5 D O TIE RV, &5 5,

ZLT, MEOMREAEIAEL SN KN L BORCH 5, L i
L7z bT, B 75 V=7® [Discover Bank D — )b | 1ZfhFEkic
AHNCTFHT D2 T 5, $abb, [ =] &7 7 AMEEE
BIICERTHHDTIIRVE LT, TNERBRWIKRD D Z L2 lE
BRI OBAF RO LD LT 5 METMTH L L DEFHIE
FPVHTH L EDOETFS, HWEBLEWOI Y T 7 A FTREIREE LTH
BEL TV, 2 L CHEERRIE, THHEEMMEE 7 7 AMhEE xR
CHERZEY TS, HREZIFEAN (informality) &) D HE—DFI
RHIEICL, FHROREE - Wi - a2 b2 b707 L5, Wk
PAIREFIZ 7 T A3k SIZEE SN T h o7z L, 77 AMhEIZIE s F
ATy ary O (HBHVEENDED) HEOMO) A2 OBk
2b709LbT5, 9 LA RO 2 7 AMEANFOAENTL
9 1T, [Discover Bank o)L — ) | (ZE IR0 B OREEZ 72
LizoBEEINL, LHMFLA,

3. BOHER

7747 (Stephen G. Breyer) #HHEHPOSERZHEL, o)X
T VIREBHIE DR L T 5,

PO fLIE, Discover Bank PR 2 1LIZHE ) RIFEEO M 2, —fk
B2 RO EERL O [ ] Td B AT, fE- CERMMEE: 2 40
EOBMABINCEL T2 LT 5, F72, MFhEEO BRI EAE % i
DT LIRS & Th->T, FNEZ THFEDOF T % Famn

Perry v. Thomas, 482 U.S. 483, 493 (1987)).
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WEL L) & TrboThiw, LFET L,

% 7z, Discover Bank FPAhs 7 T A A EEET 5 Z &2 X o THUFRA
BEORMNOEEL 25, LOREBEROFERITITLTOEREMR %,
77 AMESMEO—TETH L L, EIBMELERERIE, FEEEL
V) R OIRIRE LB EE )Y (GEEMEL ) b)) HEMEL RIS 5
Tl L TPEAHEENTW2OTH - T, 72 TIUIHEELMICHE
T5HY) 74NV TIEOR P EHIEROEEEOME L —H L,
INEWRTHIDIEEF ). T, “HHEFMMEREL 7 7 AMEke 21t
WYL b IR T4 I THoT, 77 AMPEE FRanThie LT
D) 7TA-TrvartEBEIRETH), L TID2OTIEY 7
ZAMFEDIZE ) PREE DT — ¥ D3H %o LEDMBIFHedTTh s LD
bH—D 7 I ATRHDII) HRRMZL, fROMEE LT L2 L13d
BREROBRMREEZFH LB, LT 5, 512, RO iz
B3 2 MOESRIHI A2 SESTNET, 7 7 AFROFMIIZ L ZLEE
TRETIEZY, EHMHFMRTWA,

4. HtToaxr b
a. M OEE & 22000 sensitivity ORAN
AREOER 5 5 8 LT, BmFEE & 220603 EOEERE & ORI
Lo Twh, MEREIIEE - BWHREZE SDOTH 2 DIT7EN
BEGEDHETH 5 — T, ML E L THhEES i S Tnd v
ANFMREED D B o MDA S TIUL, ZRHEE GO NEZIEHL
TEZOHR (HHRERLHBHBEOREL VS -bD0EENL)) ZHEEL
7o, EOEEERE, #EIPERED 7T v M RLF 20 20 b S5 3hERT
DHBIETROONTET (L&ND) [MEOfEME] &) @I OB
%%%ﬁﬁ%?ﬁ?ﬁﬁ"é LT, 9 L7ZNoMO sensitivity (k1 S /1E
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HSTRE) PR L7, MG EDY (HEHIC) “super contract” 7 &
LW T 5

LTOEURL Y MCIE, FEFEOMI L 72 Discover Bank HJHt % &5 4
BT P0EEER L FOFER & 2B TV b, BEERARED 7 + —
#1 A% “Discover Bank rule” & IFATW5AZ & HIKIZ, ZDREENELR
ENTVDLEDLFRAIED) o ZRH—MRICHT 2 EH THNIHEEFEDRH
BRAMIEENT 25— C, MR A ERIZ I TN 2, vl
P 2 otz AR IS, PO EROMIIFEETE, FER O MR &
V) R ER OB L L CHEMN T b, EAEEERIE,
“Discover Bank rule” &IFONE DT Z & T, Hizp b M L—Ah#kiC
B e —— 38 A ) 7 A VTP L T 500 &) IZHE L,
DUCHEFMEIE L o THEHE SN D LT LTV 5,

HIEE R BT 5232850 7% sensitivity O&KANE, FIZIERD X H %
HICENL MEFBOFI M E 0T T 5124725 C, [MhEFHzE ket 5%
BEYHFIZGZ TVDIEDORS ¥ ME, $FD5 1 TIE 7R -
SR TRATO S 2 L 1ih b LIRS GBI, 22T0 [%

(68) See Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24
(1983).

(69) Richard Frankel, The Arbitration Clause as Super Contract, 91 WasH. U.L.
REv. 531 (2014) (M OEHE 2 EBMETEOHM L2 B 2 &5, Mk
SO GEHEL LOR N 2 52 T b L L a). (RIEDINEICE
T2) ANFATEED [HEIL] L) TEPFEONDL I LD L0 (&R
18 [CRPATEYLIE) OR) T4 7 A] 721 AiE2011-15141EH (20114F)
USEZMR), ALOBEBGIIEHIE (2o ] L TOIFUEL5H
LS AN BRI, FVEMEEOMFTIREIE e & 13584
LHEETRMT RIS N D Z DD &, FHlEF ) BHiTld
e AR - EHBTE (13) - 422~437TH S,

(70) AT & T Mobility LLC v. Concepcion, 563 U.S. 333, 344 (2011).
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i parties| &AFFED, LV BT BRI AEH2IEHES 22 TlE R
W EEB R TIIRR S N v, HICHEME L LTo [(2F) 4
HE| PREONLDORTH L, IS GEFBEEDTCREE L Tz L
ENB) BEEMEOIT LTI AP THIUL, TOLRFEFERIEAN FEET
HY, FEFASELMESND (AL END) ZENEERIZ, TOHOW
FHIAHIE LW gtk Fhie (b) MET L LR LFTE L2
5o 1205, AT E o TV B DL, SIS EZ, TR
BN DD L HEL L BB OMO, MRIRHE SME D Shiwy
HWRRIC L BMAERYTH 2, (Lad, FEHEOMHHE —HMIdE
THHERT SERENTND,) FEERICHANZZYB,»H1E, 29 L
A ECEREINTLE > TWAS, TOHEIZDOWTIIRZRICD Tt

(1)

o

b, 8¥%T ) L7TFA - T ar~ 0Ok

LIEE R, EPOFMALIE L V) BUE, ST, FEEEROKMHD &
FEAT Y DE LD TIE VRSNV, DR RPER ST L2 D
TERL %5 LOSOFEROBHNT L, FEERIZZORRBTK@HL T
Who [REEOFERIRMIEDO T FIHALILIIITEFH Y ZF) LI ETIX
Z7ro 72 (was most unlikely)zﬂ E LT, AT&T OFFSE% L5 8EHMh
BRETHEOONLYE, &IEK7500 MV EFiELBEHO 2 52580 b
B EDMBEHTHEENTVAZ EABRENT VS, = AR
BFRELLTORBOIERTH S,
MOSVEETLE, [HF0sy A 71200 U72ah3n - G317 Fhil,

(71) ik V.C B,
(72) Id. at 351.
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[(BEH2M2ZHSMEO A — Fzy | [METHEOIFER M
informality | % b 7 5 TR, (HISGTHEESNS L5 %) Y
BOZHBIEICR SN, L WwW) e Thb, ) TR, 7I9AF
BREESRH AR T 520 L Id S 2, AT&T tHHlloOR¥ELE T2 L - T,
T L T ORI (B L] HRFHA R STV By

L Lad s, AUEEOZO L) REF#IIBOAFI CIIZITIEd S5
T\, HIZ [PEAZIIFEBY Ml SN L] & oYFHEE R
Lrbor LTod, AEGZHIEDONTSE ), 2 TOMRETH
[HEEIELY] 3OTHo72Z LIFRBIENTWL, R, M
F L B MBSGHEOHEROAHITRNITHRE SN, 7 IR - Tr2a v
DOEXEIGAEICDTFNETICL AT oy 7T LA LR SN, Ewv
S RAEAHIT 2 2 & ko 72,

P B %0 Discover Bank k% 53 A & Clx, [V A7 /&
il LTOrZ I AFH] LWy AIHASEFH SN TV 5, KL, TFO
[MRSFAL] L7 &Sy 92 - 77 v ay (79 AFH) 1415
B2 R 5 o T = b BT LCRIE S 5 IUb & & 475 <
FDLEHEWEZE S LIZFhEWEWTHA I,

(73) Id. at 345.

(74)  See also Lampley, supra note 46, at 503-518. B5 /¥ a 7 > - R8Ik
(61) - 37~39H b B,

(75) THIENV. A. 4 2

(76)  See, e.g., Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338 (2011). #E - i
BE (4) - 299~303H b 2,

(77) See, e.g., Joun C. COFFEE, JR., ENTREPRENEURIAL LITIGATION: ITs RISE,
FaLL, axp Future 129 (2015). &% [B] - witEiE (61) - 389~391F, # -
FIBIE (4) - 301~303H - 318~326H b &,
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B. ZDHROEM

Concepcion HJi(Zxf L, FREHPFTOHFIIE I NIETL, FHHRO
R D o TSRO § 2 B 2 AR L X ) L 0L 2 Jd7e
bDbH ol EAEIRERITVOPOFHEIY LIFT, 29 L7
BEIENTWV ST,

#20124E® Nitro-Lift Technologies v. Howard 4&11%1, TE 3R H DEFAp)
THbo MESHZME ) AMEHZIIIBEER I ERB I ED SN TV
S, GrEE AR SR AR ICEHO 2720, (H) BHEMEZ KO
7o TAUTH LT E NS FH O WA DO E S &5l D7 1k & 5K
O TH Y T RHEHPFNICIER L7z, H—FEHPNIZ OTRERD LA -
7275, MREEDE L7z —EOBEREIEFF & I5) Clfil A ge L 32
MHFIEEEZ SR L, #EERMEEE DWW T OHIBIE b MO FRE L 72 53248
DA & WIS 2 MBI OMEREZHIF L2\ vwe LT, KK (1K)
PINDRFPIEDNTER) L 2B, & L7z, TS L, f
BRI N BROEMIEDRE L 2y (k) OFERIEORE L I1ZX ] &

NZRTER ST, FZEICOWTEEHFTOF = v 703 EINL L LTY,

BRI RO < 5 FETH S L LT, MEmROHIE R
Doz,

DIRECTV v. Imburgia HiR12, HeRiEHsE ORE B v 5 202
L TdH B, Concepcion HIPEFTD20074E IS fE S N7, ¥ —T VT L

(78) Nitro-Lift Techs., L.L.C. v. Howard, 568 U.S. 17 (2012) (per curiam).

(79) DIRECTV, Inc. v. Imburgia, 136 S. Ct. 463 (2015). FHEOIFETD
WA - ME L LT, #is+ [DIRECTV, Inc. v. Imburgia, 136 S. Ct. 463
(2015) : HBEHZWIC BT B M LHOF R R OB HEIL 5 5 [
ZOMDER] 121%, BRI ARERS I L o TR L Sl
DEGIEIAE FND & ORIL, M T 5 & LB 7 2
1) 71:2016-275305 8 (20174F) 258 %,
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ERHE A 7 4 V= TINROIMATE & DMORLZRIIZIE, 7 T X Tt
BEESEZ ML) M EGHEEZ G TN TV, 25, [Hh7 IAH] OO
% law of your state] 257 7 AFHMFELELMHTE L0 ETHEHEIC
A EERITREIAR T L 25, EOBESN TV, RO TH
BN B KT % & Fik L OMAZEDINEHBTICHER Lot L,
SEFADAPERATFCTRB & B LTz 2ZAM BT, Mgk e LT
“law of your state” Z$8E T ABICILEIEIC L A8 kX (Flikez)
MEZIRET S 2L TETARBEYTRZNDG R EINTBY, ThITX
U3 (Discover Bank HHIZ & o T (1) 7 7 AFHBEESE A MBI AT
e % ) I AR A C 3 5 < 20, LI LA Lo LihS
FEFEI o EEL <f8:1()3 KPR A B OFE T IZ B v Tid Discover
Bank W= v & &L ) 7 3 V= T HIEDPEE S T W2 b MR W,
#1Z Concepcion HJHiZ & > TN > 72D TH Y, K OWERDR
ENIRREROELEH 2 b ELETHOMWMNEAG TORIRNTH L, Th
CAF R AR OWEIPHR E ORI R A E 2 BT b0 TH -
THIMPHEDIC L > THESNS, & L7

b o kb, Concepcion DO TIZBWTY, LT LHMEEHEOZT
FHESHIZ b DT> RV HEVEH SN TV, MPEEHOR T %

(80) & B, JHEH P @ HI X 2014 4F 72 HY,  ZLE K 122007 4F &,
Concepcion HJHDEITdH - 72 Z E W DHIMWFIZEZHZIT NI TV 5,

(81) HEERII7IA 7EHE#HET, v/x—> (John G. Roberts, Jr.)
YEHHEEAH )7, 7471 (Anthony M. Kennedy), 7 VU — k
(Samuel A. Alito, Jr.), 7 A %"~ (Elena Kagan) &#HHEHNFHFH L Tnb,
b~ AEHE DI AP BT S INECH BT O Fhe i I3EH S kv & o Bfio
o E R %, ¥ A/N—2 (Ruth Bader Ginsburg) #ofI'E 23N H it 12
LM UETRLETLIERAEZAFEL TS (V13—
(Sonia Sotomayor) FFIE ) o
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Wl 5 A R LT b b5 2HREARERHLTB I ),
Marmet Health Care Center v. Brown #U;Jg%z%i ENER—LIZBIF AT
FMADTE L % o 12 B TH B o AEATEZFIIIMBESLHEIE I T
%%,%tLtk@%m%%ﬁﬁ%ﬁ&ﬁﬁ%z%LfMﬁﬂ%umﬁL
7o T2 A b T =T TSI, BEAF— LD AFEZEHIIBNT,
NG ERETIET (wrongful death) DIEEITT - THEAEEE LT
BLZEWE, NELEORFICKT S L, #IfPEEICL > ThH LSk
Wwe L7z, LaL, ZOMEEEOHIIEE SITRED S 1 TOFERDOM
BaEET LA T T)ANRIN =V THo> T, BIPEEIIKT 5, LI
WA HIT L72e 7278, NI BRI & U CET 723k B ik

IO CEAPICDOWTIRE LR L72o £ DI RO TEEEIZE S 5 HIWras,

MR CBOTH 22 B T T V7 ) — B2 ST T W S 2T
e LET, MERFENTEWaEym— J:@EEE@T“CFP*X
DRI &9 A, B P AT XL, & Lf:O)’C“%%m

Kindred Nursing Centers v. Clark $U§98%5>¥> T2, BAKR—LEFDOAH

(82) Marmet Health Care Ctr., Inc. v. Brown, 565 U.S. 530 (2012) (per
curiam).

(83) AMFELE3HIFNT NS AFEORETH H7H5, AFHKITH ARE
DIRBAE LTEL LTS, ZOHIEFEELR>TW R, 72, 24
DMRGHUL, BIE L 72 AJERZ2 AR — A AT RIS 2 B e L
T &, AR LT EARE (AAA) OFBR AT A
EDHEIN TN, b ’) l%@ﬁﬂiﬂ:lﬁ EC0 L) RHEET R ro

7o TOMIEHBOMEEEIC L 2 IERLEDHIRICEREZ L7256 LTw
%,

(84) ERFEOMIREHIZ I ANFAT B TR E AP EIE A 2 b
Z LT D WTHERR &#m LTWihaWnwZ EADFRYF L& I—IF

BAOHEOSEICHET 2 572 5 F5R - GEIMEH 2 4558 104y U TR — %K
HIFTICFiE 272 LR L 72, Brown v. Genesis Healthcare Corp., 729 S.E.2d
217, 225 (W.V. 2012). ZDHIZOWVWTIEAPTH 5,
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FEOCHENTH D, A 2 HDENENORETTATIR, /MR
5. (power of attorney) #5-2 65N THY, TRNICEDE, MPISEE
)R DAANDANEFRNCEL LTz NEBEDIRER, K- LI X510
BUTIZEDRE LzE LCEEMRER AN TH 2 25 ORKEMEH
FHCFRAL 24 L, BANF— 2D EEHO IR e L THIT 2 i L
STz T8y F—INERERKIL, FNEFNELDIBTROLFICOE,

—HIIPBEEBICASL LR REL TRV E L, 9 —HIZDW T,
MEEEE A N= LD IEETHIIRNLE 2, INEE Lo 22
HHER) - BEREE T 2\ AHEFNCIS 3 &, RN S0P EEICAS
CLEBRIGICIEMEL TV L EREND & LT, R ) REEAMEE
Hi3EyTho L L,

L LHE R E#EIE, COWRMREELZ RS 2V — i, FH %2
FHHER - BEEEIE ST AR OO T T, MEROE—DF—H
ICHEM2 L e— 2 VB LIZTL5DTHL LT 5, MK
EESMMO T LT 7 AN TRV =)V ZERIZIGEH L TwianZ e b
LT, MEAOBEZRLTWA LT 5, $72, RO L iH
il & 2 DB LARPEBIRIGE )L — VISR ICE T 5 L OMBFEFDOTRD,
IR 2 MR ABEORIZOWT O I N—F 5L LTHRT 5,
IR EEE, RS OURIIZHEL — V12 b o X HARIL L THIKT L 72
139 OFMFZ OV TUIMEAFL L HBIT L & L72A%, b9 12T
EEDICERFECHERTNL L Lz, 25 5 EBTIROMRIC & - Tk

(85) Kindred Nursing Ctrs. Ltd. P’ship v. Clark, 137 S. Ct. 1421 (2017).
EERIETZ AT VHIEPHEL, unN—YEEFIEBL Y A7 1,
FYAN=F, 7547, TU—=F, V<A I VEEHENFERA (77—
v F (Neil M. Gorsuch) #FHHEEIASIN) . b~ AFHE GO Rt
B CEIPEE N AT O TR @B SN2 W EE)EL Twb,
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BEPFEHINTO RV E LoD, ZOBROBIRIENEL — L iC
Lo TREINTORWPHERTXLELLDOTHL, TabL, £DX
) B EZIT TR VO THIUIIMNREHFZOHR b ER LEL L) Z
tt&gl

Marmet Health Care Center 7k %, Kindred Nursing Centers HJit 3,
PR ER T WEERR CIR RO 2 L, & 5 WIS ECE 2 i
THEV)ETHIE, HEIZHED AEEBEORIORMIIDH V155 2
EERRLTWA, 7S, FEROHEEEOMII Y7 > TSN SIED
el M £ HIET 5 = & ARD SN E D, [WRAHTHE | &
IMRIIEARERERIE R ST, Zedud (F12) [MhEsEn] 125F
MEMzCTw5b & S L1525, 7225 Marmet Health Care Center }J#t
FZD XTI LTV, EFREHIC L 2Bl E S L0 b
HELRLTOEL R LFHOIRRE ) HTZOFHMILEAICTNE T
B, R —AZB S B 128D < O TaH AT Lol
RECTH D, L) ZridfHEshTtns,

V. R E i & Ak

(88)
SRIEBIEIC E > THAEAE I BT 5 & SNDPLE, HETR
E317, EIMEIEATE RSN AIRY . ML ORI & > TR AT

(86) ZERFEDT & v F—MEHIE, ZEROBHULHARZREL — L
IR I T e LT O 2 Al L7z S ISk3 2 88 s
FANDOEE LHEITZED SN T Wi v, Kindred Nursing Ctrs. L.P. v.
Wellner, 533 S. W.3d 189 (Ky. 2017), cert. denied, Kindred Nursing Ctrs. Ltd.
P’ship v. Wellner, 139 S. Ct. 319 (2018).

(87) HIE (44) BLUZFORUBH,

(88) Wik (13) BLUZORLZM,
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IEFE S BRI O S R RS E

RIS A AHII L o TN E D 2R\, SAUIK L, S PEkk
R LNV E L NELORFIEL W) TR bbb F o
727 7a—=FbHNELEDOTIE VAL, kSR EOWER - £k - 4
BBV THIEE SN RRORER V2 EH b 2 Ll o7z,
20124121312l 72 CompuCredit H]PeT, #IRZ L 2 v NEEERIERE
B 100 % MO IR BEMEATTE 1TV By 20T b BCIER & 17

COFMTIE, VRRCEHAED 2 LA MFE L ORMRT ED X 95 IZFE
SNBPNFHER ST,

A. American Express v. Italian Colors ﬂﬁlJz(}?fg)

1. BRI & FHE

A, 2V Yy b — FREEIEE & OO, TEEZ O B
ik ($hbblHHER) IS A2FEFTH L, COERTIIHERER

WHATE L 1500 K LA 5 b MU vy 759%, ERII% y b T — 2
(91)

FATDI LYy M h— AL 25 A LI A L

I3 ELr b AEEOWEIE, BEEREOWE KE DD b

(89) HiE (57) BLUZFORUBH,

(90) Am. Express Co. v. Italian Colors Rest., 570 U.S. 228 (2013). [@f] 3
DIFETOMA - Bt e LT, EFHF% ] 20UE [Fa] [HEHs
AR E = FCH FT2012-2013 4R BRI SO GIBERR ] 7 2 U A 201327
1978 (20144F), M [HOEERIC BT 5 7 7 AR REHDO AR |
American Express Co. v. Italian Colors Restaurant, 133 S. Ct. 2304 (2013) |
Wk (RARHEA) 48% 3 5244H (20154F) 5056 5,

(91) HIZF2—VETHAREEV) Z LR VLD TH 5, Italian
Colors, http://www.italiancolorsrestaurant.com/(last visited Feb. 22. 2019).

See also Silver-Greenberg & Gebeloffoct, supra note 38.
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DTIT v,

ST, KMo VY y b — NSRS S A - T Y3 VEES
A MEEEPE TN Tz, I — PR EOME I 21T L T,
WAL SEWFER e MBS IR STV E LT, InBE M A%EE
BEHIEE (5 v =< 1R BRETELCI IR - 7/ Y3 v el
L7z #E 1 — Pt ANE IR 23D S AR P OAFEE 2 i
&)LV TZDIIx L, IR, HREEFRER O SRR L EE %
DMV E i 2 HAEL AT T ) I A NOEZMERZIR L2, ThiC
I, a2 MEARCEBEATT PV D BEIC L o TIE1007 Fv
EHALEMEETLIEOHNGLDITHL, —INMIELS72 0 ORI
FEZBHITROR 1 52850 KOV (3f59 4L 3 /58549 F)v) & &7z, ik
37— FEttoFREZRO7Zb 00, 5 2 KREIXEMBHFTIEINEZHEH L
Fetit, SRR AATE L5 R0 oy

2. FEER

TS F v B o RAERNE Concepcion It & [FEET, PREFIRHECH]
ERBHIRE 72 5 5 3 DHTH — FRHME 7t r 2 T
HEPEEERZHE L 720 b Concepcion Hik & [AkTH 5,

(92) Sherman Act, 15 US.C.§1. 7L A b 4% (15US.C.§15) @3
FEEEE b REREN TV D

(93) MALFAERIFIZ2EHD LETH 5, MoK %8 L 72k O
PR PLUHT LT, Stolt-Nielsen gt (Hi#B{E (34)) M5 L CTHMK
AT AL GVR aAdF S N7225, %2 KM HWr 2 ke L7, &

V5 2 KM XIE F %8R9 Concepeion HIPRICHR S L TGS 24T o 7275,

RN D HIWT 2 AR L7, ERPIEICBITAHHEEIEOON o722 L
AT, BUOHEELEROLNTWES,

(94) Vb4 T —VEHEEIASMN, b~ ZAFHE I Concepcion o
HMMEER 2SR L AHEER 2 HEL w5
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HIMEE TS 5@ A FEROERZ MR (vindication) § 4720 D@4
(affordable) 7 Ffe ORI A RET 2O TIE RV, LFEEERIES .
3R 2 &C [RGB ERE 2 ML LEET 5 L) 20HK
T 2720 1 BEOEORPE MR 5| 2 & AR TR 5 2
LiEdHrbo0, [EEORIENLDH LW LRI iof@ Sk EoH
%%%ET%J&%HLtk%5@@K%@T@%,t?éoit,ﬁﬁ
WEREDS Y TR - T v a YIREFRHERO L WEFTHI L TE W
L, #FRFFREMANEEL (7R -T2 v aryolis) »PhlEELD
MR OFRD 720D 7 T AT LR (entitlement) % fEsr L7z &
LEAZG, LD

TG AN ZHI B & L CofilEE LRI O [ZhFMHERER ] oflst
WZHIL L, ERIFRE TR 2 A PAEE X CTHRE RO TV A vt
YTATHRRONDLDS, 7T AFROBEE SRR FRZ T 5,
EERT BN, ThdHRENG, T, gl Lo FRomMET
REMEICBT 2B BT 2D L) LB REMNT 5 HRDH 72 2 L 13
WIEDS, i CTh DL, EBRIREEIMEEBEOM N 2 BELI2H D %
v, LHERT A MMEAEICBWTHIEE LRI O FRIEEL 5N L 0
THMNID L0055 9555, [HlEd: LoRFEZIENT 5 D12
z%&%m%miémﬁ#&mtwo$%i Z 9 L7z %k A

ﬂﬂ(ﬁﬁibici%f:%tébﬂo T/, WRERBET L2017 T ATHH L

2272 L O L Concepcion HIPLCTREICHE SN T WS, LbFH. FHHE
DFTRT B WA T, MPFAFLRBEIATRED % HIWT 5 720 ICRFDOE

(95) TItalian Colors, 570 U.S. at 233-34.

(96) DX HIZHE R 5 HRIHEFEMHED: (Rules Enabling Act, 28 U.S.C. §
2072 (b)) WL CHEMRMEAEB L2 LICAD, EOIFLTVS

(97) Italian Colors, 570 U.S. at 236 (emphasis in original).
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f, FELE 2D AN, IR OREES 2 HHT 5L H ), i
WL S W MR OR TR T, L TNz %, 29 LT, MBIEREL
TIEFENCAE DRV E V) BT Y 7 AFHNESREL TNLT 22 L13T
Ehwv, & L7

3. DOENR

TAT VA EREDOFOTERIF Y AN—7, 7T 4 TWHEHE»H
FALTWA,

BB RN, MR O AL ST ARAMNE O LR L T,
M EOFLORE RO HNZ >, MO EE EOHEFIZDOWT
bEBRZZDS, MG EZZOMEN AR L CHREED O ENRETEREE
HTENTELDNS, MEEIZOWTIIFIZZE ) 72, LiEHTL LA D

IO TS, £ LT, MEFILENFRERNTLILPTE 05
REFLHEICRET 2bNE R VL, 29 Vo 2ZIRICHE S 5 72012
(R RAIMER B | AR SN TELD7E, L ¥ 5,

F7z, [RPRIOMERI TR B E L 2 N EROBEICOET 5
EED. Tbb, FEOHMEHEDMETH > T, FELEORETIE
e [BPRIHER TR B2 PE) 2 & T, BRI TIEMZ TROLHE
RIEET 2 MR THRORMAMERE SN L 25, X 05 Ok L mFTHE
FEOLY) L WHATHRIZENDL I LR DB, SbhwvE, flEdEEOHER)
WERICT 2HELOREELRAT S vy 74 THEETHL, &
O A7 gk & IO &) B APATES 5 ENLT LIRS,

LR L%

REORR TS, =37 IAMIEE5H7% { LTEERRIEHD 154
WA, CHUCIZEE IO FE RO 1015 D OB H 2 B4 5, izl
HWIARNTHY, WprkkbEHLFEELTFREREL VI EIl%koT
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LE)e SOLIIHRRHLA LT, L2SNEMELHETHIEZ DIRI
(LT E B D0, AMOMBEHTIO LAHTHL L LT, TOFHE
BRL TS, S50, [FRMEF TR B2 RO LTH) B
EL LD ETHHEERROLHERTGET 5L L b1, EERRYD -
EORME 7 7 AFHBFLREOMBE L LT o T D Z & 24045
%o [AIEEHIC DWW TUIMPIRSIE AR A FFM L ChilE i L OMER TR DGR
SNTVEPDMbNZITIE RS, TN ZEEEMBEEMOE
BRCHHIETE, LIRMT 5, T, BEERDY v —~ L EHlER
HEEDLELOIL, SHORNI EDMbN TN Lo nwET 5
&L 312, Concepcion ¥z b3 2 & fEW, & _MFITINA T
W5

4. HEToaxr b

LR SO R OB I L CAIUL, RS L ORI
WT, ZNENHVEVDOHRAELFGADRHDLEFZ LI,

Wil i o TE A, 2620 [ARMHRIEIE] % 5 b O3
FHEL7Z2DN, V) EPLBEEINRIELRS L WES ) BBV Ti]
e O EIEO M N 5T 2 1B LT, S BHR A T
S TR B2 L] LOMREHSTORE LTS, 29vinr
HEHAEET B & ORI T & LT TE 221200 TEHED
B OB B, 25 LB IR & A LSl
SRR, 205> ZREEABIE (7% < & b 3R EE L
FIUD) L, R OISR b 0h5h 20 BIEERIE [HRH
HERI 98] EEIASEAE L E BRIOIC S ) b 0TI b 00, Z0%k

(98) Tk (56) &,
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PEDHEGETH B L ORBMITHM I 2 BT PITTVETHAH ), D
BE2OT AL, JOIEROFERE, 29 LEM gL, FHELT
WELREDFFEEE ) LY, FHELTWAEREZLOEYR - Bk CTh 5
POEITHEOTLE ),

7EHS, FERGR LAV O & L CEBGTER D) 25135 2 I2FR T
b POFERL [FEBIAPEKITME S LD O] RV, [RhSRAHEF)
Fok] a2 & THEOMBOMRAE (LHIEEORRNZHIT) H°
b7HENELERT L, Thucx LEEERIE, (Concepcion Hp Tl
ST R - i - KT R b v o 2GR B TR O T
BT, fBICERTAICEEEE, LA, [MMRITEHOMETH
B FRMER] L ZIhLEENENDL [ZO T TLHEHNZOH
SR BETH L ERBIRLALE] [ICEs 72 CMiESE Y [R5 28
BIl) FNECERLMEL, © o ICH A TR D T
BARNEREDOBBRTY, SJOTERPERICAEL TS (EUHES)
HEEGHT L0 L, BEEREIEAGRTINEZYNETTNS, #l
L EOMER TR I FED 720 DB RN 5 & LT, ZIUIMEF TR
ZTNEROEEEE) bOTIEI v EfEMNIT S, 2L T, EEMITMY
HERIHREZGZDICF L WO EROBLHNH L, [EAfPE:
Dyl VEERETBRT AL EZMERT LI IOV TOV R L
D RSB b, TRGORAEEE LT o] EFbE-TLEI 0
Thb,

59 JlligEmm L72& B Y, Concepcion HPtid [THEHICEL ] £=

(99) Italian Colors, 570 U.S. at 233.
(100) Id. at 238 n.5.
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AP ERSIHE Y o 72FETH Y, Z2IHFH L CELIL LIS 2 HlE
it fer Linals, AMCRIELE 5 57 ORIA S 7 5 A THHEAT
RED 5 AR STETH - (f]gi SRR R RLE Concepcion Jit12
Hotzk )k, MBEEOWEE I EN L OBERIHS T LR %,
AREFTIIL TR, 72, FIEERDS 516 7 7 AFHMEESHEIC

BT RO TH De SO TRAE CED TR S,

WUT, #HEZEAGHIKI L, HEICXT S sensitivity &K\ T
B, LV OPEEFERORHZEF A L9 TDR, Concepcion
EXT UV BRICH B

B. Epic Systems v. Lewis i}flJ‘g);)

1. RIEIRDL L HRE

SHBBIR I BV 2 EMMERIZ OV T, 437 (Barak Obama) EHE T
D4&ESEMRZ B4 (National Labor Relations Board (NLRB)) #AvELER
VB & & BTz, NLRB ZER S BERED R TdH 2 4 [FH5;
ISR (775 —15) & 5 O FERRETH 57, 2012
) DR. Horton BRI 51T, HAEREWINRIZ BT/

(101) @ik MLA4D B8,

(12)  See Nagareda, supra note 35, at 1106, n.163 & accompanying text.
Nagareda (&, EIFiRmRAYEE Z ARSI O FEZ % J612 Concepcion f
HCTY) LI 7-0RBERN DD LT 5,

(13) ik V.C BHE,

(14)  Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612 (2018).

(105) National Labor Relation Act of 1935 (NLRA), 29 U.S. C. § 151 et seq.
B &£ O NLRB I2DoWCIEHE - w8 (23) - £ 2FE 23,

(106) D.R. Horton, Inc. and Cuda, 357 N.L.R.B. 2277 (2012).
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(107)
TAFROMIELRERT 52 L, REOET A L@ HII47-5,

(108)
YLD Th D, 55 REKEHEEREH T - ORI E BE L b 0o,

NLRB H L #E iSO A% SN D FTEOVY 2 MRFT AL L
B, R L T BB B

C D E R I EESIY P72 o795, Epic Systems v. Lewis H#tTH
%o SHDOFMHIBEEIN/ZLDOTHY, TN MBITH & TRk A1)
BEGHEDHIEE o T b, 7BEMNE, SN @ AMED: L oOsRETF
%®iﬁw%ﬁbfﬁﬁi®%%ﬁ%%,N?b»&M&L@%XKow
THERREFHAM ED 7 52 - 7oL arE2H6E Lz, EHTIC X 2 M0
FLoE il O F.C & MBI 7225, 85 9 M s R ECHI BT 3 L 72,
TR E T e & Bk T % & LS EE @ BIREDEE U 2 HEATEI~ D%
M7z CEgE 2 Y, B HEEP R 2 SBFDMNESIHOR ) 7 58
ThE L7, THUSH LR mBni e b e @7z,

2. BEER
WF 70y 7 OBEHEDPZEHIREWE L7253 4 DR TH Y, EEE

(112)
BRIy FEHEFHEL TV D,

(107) 29 U.S.C. §§ 157, 158(a) (1).

(108) D.R. Horton, Inc. v. NLRB, 737 F.3d 344 (5th Cir. 2013).

(109)  FwA - FI3EYE (4) - 775EH, ZRNITHEV. 2201041213 NLRB O %
J#i[# (General Counsel) 2%, {h#SEOAMNVEL S 57 B BI£RE: o RO
FHTERWETHEEX R L TBY, HROBELTETH-72L b Eh

5o See Memorandum GC 10-06 (June 16, 2010), available at https://apps.

nlrb.gov/link/document.aspx/09031d4580376447.

(110) Lewis v. Epic Sys. Corp., 823 F.3d 1147 (7th Cir. 2016) (AR{FEH) ;
Morris v. Ernst & Young U.S., LLP, 834 F.3d 975 (9th Cir. 2016) ([&);
NLRB v. Alt. Entm’t, Inc., 858 F.3d 393 (6th Cir. 2017).

(111) 29 U.S.C. § 216(b).
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D 5 A TGRS R LA - & > TR S Ak, &
DB EMDOFIRIITEOLDN—FADHNELELDD, FEEERD
FCEHT20H, 6825050 [Z2—k] OREIZOWTORME, &
W) B TH S, Concepcion HRDFIRE S L T, 77 ATHDOERK
BT O & BRI BT 2 00 TH ), MRAEHHT 5
DTHbL, L9 5,

T e, SEBBRE L S ORI oW T b HE S AT D,
WHOE 7 RRTRFIONR & 5 L, HIEIE = 7 2T
4 LTI MR A BT 5 & IR B b1, R AR S 1
fevn WA BIRITRIO BN B A L - A 21T
LA AILTE D . RIE T b TR TV T b S S T
WV, IR B 41 d B E b, WU B 5
FOBHICIE S 2 013D, FAATEITI A  HIE AR ET 5 b 0
PHRELTWS LB RESL, LEHEIRESEONA b T D,
LB ARTHER LTV AHEIC LoD, ) AR L

(12) P~ AFHEIZLIE D, Concepcion H o Bl B2 S L 72
HOHEEREHEL T D,

(113) 29 U.S.C. § 157 (“Employees shall have the right to self-organization, to
form, join, or assist labor organizations, to bargain collectively through repre-
sentatives of their own choosing, and to engage in other concerted activities
for the purpose of collective bargaining or other mutual aid or protection, and
shall also have the right to refrain from any or all of such activities except to
the extent that such right may be affected by an agreement requiring member-
ship in a labor organization as a condition of employment as authorized in” 29
U.S.C. § 158(a) (3)).

(14)  7Zp, HEFMBFIL19254FE, ZEGTHFMREIZ19354EHE T, HRED
129 DMRETH Do
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PEGE L DAL L T b L DFRE REFEDSTRO BT B, LS IRET
bo 51T, TBUTIC & Bl BRI EEEI O (2 2 TiddEE
Bik) LOBIRICOVTIERIE SR, PUTHORE EE L T, £
7o E G E BIRE O FIRICHER S O AFAfE L %2\ & LT, NLRB O RI#IC
Chevron *U‘H%@%k%g%ﬁ-ié ZERTELRY, ELMIFMATWA,

3. BOER

F 2 ZN= T EHED FOTERAMD ) R F VREHIESFEFH L T
W5,

PO B AT 1942 #5002 H20HEAL KD 7 X ) 12 BT 5 57 BIR
DA R G T 5 & 2 A Ok r lhe, J7EH OEFNATE % HHH
MEL &9 & LZIRISLEASIL L & 9 & U 7-F)5E s 3 E 57 B AR
B, LHRfET .

PO B, AESEIRIRE 7 L0 URENLE Z A L, BfTHoRn
BB 5, FEOWHRT 5 LM eATEIAE 7 ROMBTEICE $h, %7
BEDPFBICBOTHHT L LIRS EENTER, L),

(1) B, AT GEROESWRGEHIE & H2) KIEI7 W HER D
WIMEFEEZ PR T S EFEL TRy, RO E % £l gk
(ADEA) 122wk fett 2 R0 7o ik 36 (g (54) @ Gilmer
) Hd Y, mrEHMEBAL S 723k % RO T 5 & Ok CHEFRHECH)
FrECHIBI A~ L CWwh7zd72, &Rl &L T4, Epic Sys. Corp. v.
Lewis, 138 S. Ct. 1612, 1626 (2018).

(116)  See Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467
U.S. 837 (1984). Chevron #{ZEIZOWTIZ & Ld Y, WEEl 17k
B & B HIEEMIR & Chevron HEFE (1) | #iE L5 Mik66% 3 - 4 5
(20174F), FEE— [7 2V A EGREN B 2ITBURTUIES§ 2 HGER ]
FigEA (B~ - 58) : Chevron FHIOE & Z 0 | R 48
% 1 5218H /2 5284 (2004~20054F) #4 %,
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EEOBEREZY Y FED L0 ICAMEOFEI AT RETE R\, [k
ORI T 2 FIEE R O 3 HE B OB L Twb, 55,
FEDTFARTRICOWTILEAL T A L DD, MO HIE LSO TH L
PRIATELRVEEZ T EBET LI LIR>TERVL, HBRFIZBNT
bEM R FRETR MO N Tz, ERGET 5. 2L T, B9
BRI 2 DV THRFIB % TR0 2 18479 A 4R 2 FIRMTEI OIRES S 25 %
Wz, EMENINERESE D 2 LIRS EITE L L GEEICR S,
&Y%,

F 7z, EIPEET O A REEO-EOHIBIEL, HITERETE i
DER LM% 52 X9 L LI OEERORROER %2 T, Eo
72D koTwh, EHHIZEMT 5. £XEDMRTIE, #EEMEIE
AR CTH ), & o TEIBMED: 2 £OEFICHKYLTL05
SE TSR OFIFANER TS 5 LT 5,

S5, HMFHIZIET A P OMESCHEOENH S L, EilFIEED
PATICB W TR TR O EEMESRR SN TE I LIRS T &, &
IEE RIS 8 DR 2 ABE S 2 720 O - AT OO\ AHAT % 17
WD, LHUHT B, MEAEICIE LIE LISHBE R SE I A5
WK 2 2 & R WITALEIMFEND 2 L b, BMFRTIEAEOSH
PR o THBEND LV MEPE LS, LMo 5,

4. FFDaxr b

213 GH#E M (2 NLRB) OFHRIFIVEEAFELVIDOTH 720D
TIEZWDR, LWV OPEZDOE DR TH 5, EEDHERENES
(B A 2 SIS E V7 HREHE - FIRMTE 2 g L Tw b 2 LIl
T, VIR -T2 arv0i) b0 INIED ) V) DXL RIE
W ERICEBE DTG olze F8I2, 77 A -T2 a VIS
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WT o 7 AMUEB LI D 7 T ZHEREDSFRRRDJis DB % 2T B DI

HIE (& o nWF o7 I AW OFBETHEH, ZNELT,

BT BSOS 5 AR 3505 o [ ] [
(AT AT OEE LU

S OB X ) REBIL B 2 S 2 B T (MIAO 1 78
DEBOIER) AT IS, F5E D 2F o 2 Ek b HLE . B
25 CAEROMOR b 7% (7L THRETRAE & A LR Ao
TWhaWE T 5) Fflid, NLRB 2%, S7@5Fi2owTHEE 2SI L
R L 15 ORI b 0 T8 L R E SRR 0
PREE LTES, Ewd MES Y, 2T Ib, DA R T
BRI L TWwAEFTHALIE, H FTNLRB ODEFREERTH > T
A0 LB Tl % &SRB G TGS S 5T 5 5, Bl
L LTI ES 9,

HoT, BHEME LCIEARCRE 5 oML MEETH 575, &
Hl o T8 A SRR ROIE S SN Ch o, £\ 0SS0

Tobdo 120, REMICRKEHIIZITANLNDL Z L3 Rho72LIdER,

REFBHET DO NLRB 2D X ) RESREZFTHH L2 & AR, S

) 27277 vary—HoEmIcBwT, REFL 7 7 AMRA LD
FIEDPERBEBRICH V1G5, LORRERIE, CONEEEZTLITHS ),
See Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974). & - g8y (4) -
47~49H - 74~80E, *+ 7 - 77 F L7\ (see Fed. R. Civ. Proc. 23
(€)(2)(B) (v-vD)) ZE&%LT [FRTEN] LCwaET50b8 LWL
Z2525Mm1) - Q) ZIA-Tr2aryTEATh - Ty P TELV,

(118)  See, e.g., Fed. R. Civ. Proc. 20(a). *+ 7 b « 4 Y HITH A5 E57 )3
ek FOEEIIFBEHE IO W T O RBRICE 2 200 b Ji e \was,
DORBATHWMITH - 720 BiE (115) 2,

(119)  Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1637-38 (2018) (Ginsburg, J.,
dissenting).
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(120)
CHEHEIAE 2 FA R T, FFEAHE O Y — 2 TR B
DHEREN/-L DL IIFRETE LA

V. AT ORI

A. 2OQREREA A — ¥ L REFAIEOH/IME

1. RPATASED, RILFFRRNOEERL 2 DORFFRNES A=

PRTEY, 72U A TORFREL, Ha2HE0OMR, RABOH
GOMRICHE L ZVWERERHHEL DD, g TE, $b%
b, HICHEEI o 7ELRE T 5707200 TR, #BERTAZ T
7ToBE IR BN, 29 L7ATAZIIEL, BEIEREER L THHa—
Meiltez b 7253k s L TRFEFRIVERLAGLLEDEZ T ThHL, i
HOVE R EZTFARADFEED by T L SN T [RINEBRE
private attorney general| % S EMHEN AL EH LT D L HMHNT
.

ZFLT, REAERPERRIEICIBNT, 29 LEHRstET 2L
BHIEDEMINTNBLLT, 7 TR - 77 a vy FielEi g
BRIZ0L) % b00FELRFIE LTNERITONTEZ, 252, 4
FHWHEDOILH 2 RERLRETFRENBERO T A V2B AT &,
EVo o bIRIETE 2, HHWIE, FEDOBSRHMNZFEIT 572012,
HIEEIC BV THRIFMEZ IR L, AL 22D CRFEFRL 2
5, £0) LB b SIUADE S EATE B S. ART I

(10) ik V.D. 2 B,

(21)  HIA AR L LT, HWPRER - Mgk NEoEJICBIT2R-AD
] (REURFHS, 19874, WHI1971~19724E) B,

(12) See SEAN FARHANG, THE LITIGATION STATE: PUBLIC REGULATION AND
Private Lawsuirs IN THE U.S. (2010).
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P T B, WIGIZH T 5 NER MRS 1D <) 2 251k L 7219644
NERMERAE T &1, 2ORFMEEFT R 5,

i
ZO LX), BADEOEINCES L, RIAFEIEFATICEB L THE
SMICEERRREZ R LIBL VI Blard 52 L iE, BEREREY
LSRR L TVA, VIR -Trar0arss7ANTHAD, 5

UITA T arDANZALDF EITHKICH L BRIE, DREO
% (small recoveries) TidW 2 A AN TH > TH F O % ik
FEIZFF BT 7200 (prosecuting) HMFRAZIEST 24 L7 1
THRMEE A, L ORMEL ST B 2 k2 b,
LBV, HHniZ
RS, BATERM S, UEHPT D B ORESRT R 1 2 AT
T 57200 DED 5 KFHFFE (meritorious private actions) 1%, Zh
FNRIES LRI I RERIC L » TR SN A HHFRE S L OfTE
HYEAT (civil enforcement) (ZxF9 5 ARE K DOHi5E (an essential sup-
plement) Th%, LHKLTEL,
LHIRENTE 72,
0L %, REFAEEENE T NS v AFEE LTERMT 2 B TIC
L, BUETIIRPI 2 AL IS Twid, bbb, REAENE
WTHY, EABLDOTHY), HENERTHE, LOBHTHE, L
b, BEORFEFMLOILARICH L, BHEFICL-SNE I LDEho7z
(R) % - BHER, HsVIE (EF0) EMFERL, ERE2ES
EORIR e LT K o THRILEGS 22 AR MR S, FREROBIE AT IE Y %2
EUAAEB EHRAEFEZE > L, BENOAHLLZoTWD, Lo

(13) Amchem Products, Inc. v. Windsor, 521 U.S. 591, 617 (1997).
(14) Amgen Inc. v. Conn. Ret. Plans & Trust Funds, 568 U.S. 455, 478
(2012).
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FEMOI, ¥7 PPV Fo#BVwI—b—% 2L CABERES 2 IS
5t L CEHEOBEARRD b N7 F b CIIEE I E RS s — 07, [FEB
WAZT BRI ICEB LT s bIFTld v & OwE 2 5
TFREER L T\, [AET AU tort reform] DOFFEOT, # L
MOBF DL XVT, REBELZEC)BEFEEHRT 2 w7289
R A RS 2 TEATDINT VD, $72, SRS 2 5
2 B HIBIER A &b R S L

CREATAUCE BB OHEES L, FER S TEHIRE RO 5721 Tid
<, REFHRHFMR—IZIZIOVTORHOH 2T TE, LA,
FREE RFFREIGERNZDOL LTSN TE LT IREnD
AN v, ERNEMTOREICELAD 2546 T b Fhl 2 il osmft &
LTEHINLEZ LD DD, b2 HRBERED O HEERIL, FRan
IR0 S 5 D0 b e v,

T2, AROFELLHMLERRLER LD, FLRFFNEIHT L0
L LT, EEFRTECVDLYW DL AETRRIITTA5HEDS 7 b &)
BATREIAET 27229 o mOEFERRBIE L TRV RO NI % 155
L 7z Brown v. Board of Education Eiﬁﬁ%%%ﬁﬂ%%%ﬁé ZENTEDL
D, ZOBRBBUEICESL LT, #F - M - BIGHRSH 505 LNV DEHFO
BURUE - BURFEATION L, #BETHL L EL LTIHIEREZR LT
THORAT 2 RO 5 X CEERGHICREAL 2 L3, BUGW L = Mb
3, HEDONHRTH %, Brown HP L TF 21X D.C. v. Heller ¥

(121) (128)
P, Obergefell v. Hodges Hph7e &, HAWICKE RS VX7 P EHKE

(15) {RNEATAYWHE EHIZOWTIZE Ldzh, &R - 68 (69) B &
UZ 2B HOCHEZ

(126) Brown v. Bd. of Educ. of Topeka, 347 U.S. 483 (1954) ; 349 U.S. 294
(1955).
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Fo7zfithb b { v,

UL IS B4 T T 4 7% S, Brown HlkLlkg, 7+ —1
> (Earl Warren) I — b} (1953~694F) OUHAD HkfAICHE SN TE
770 BHEHOLNLTIE, T A 'J?J IZBWTC [FIFERME T 2% judicial activ-
sm & HHOZBORETH S, HiEHT (BH) AEOEELS
FIEDIFTYH, BURHMOAT o 72BERHIKNIWS L TIRE & v ) TR TRIERS

AT B EL, NGV LOREEERET LI LI kb, $72, BUA
AL S B, FIREEERS, BARMZ2FRIC 3 L b FIERMGRE AT
LI TR WERED, Z2OFEO—RE L CHRRFEH LTI, L)
TLIZOWT, R7 L CRIEMEOBE) 2ATME72 0 155 A L OBERI AL &
NBEZEbH D, HILVIIFEOHENT A ) A EhEIN—FT B L)%
%mﬁ%%%¢5:auﬁtfﬁ%®$ﬁ&W#H%n5:a%%%i

COEHITBULT A ) A TR, REFEFAEICOWT, —HT (FmDH%
59) AmrFERL, BR) - RO LIS AFEO—RE LThLER
FARFIHL, GLARMETHY, EMTHY, BETHL Lz,

WZHITEMINS, AR 2R BORIZNIESE 2 B LR L &9 L2 b DL
FERT, AATA TIGHIT 505 £ L Twb, 2L CHIETIE

(127)  District of Columbia v. Heller, 554 U.S. 570 (2008) (% 2 {5 1EA k%%

AR Z ML L CREES A LIl L, D.C. OFBHIEZ EEHHT) .

(128) Obergefell v. Hodges, 135 S. Ct. 2584 (2015) (MEmyFgImIZ 20 & ¢
ISIHRAPRIC A B HER) 2 ARGR L, RIS A RO 0\ & @) .

(19) &R - A (16) S,

(130) Z&B, 72U AETIE [ KRFEFH civil procedure] & (2JHZF (criminal)
DS o4 ToFRTHREIR L, o CEHDPEERWEE 45, OATIE
TEERICET 2 L) RN b UET L L) T EITER,

(131)  See, e.g., Trump v. Hawaii, 138 S. Ct. 2392, 2425-2429 (2018) (Thomas,
J., dissenting) (~ < > 7 (Donald Trump) BAEIZ X A BRI T HVHW
% travel ban D).
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FRELTWD EFMTE LS,

2. RAAEOR ML

S0, R AR 5 R, T - MR g L
PLOEIRI AT E b LRI 5 = kG E By (ZRROIS 05 S ]
BRI ST & P RO L, RIICIEE L, AL &5
L A E AYETH B

BIAIE, BT S OBECE LI, MBI B B 4
it (standing) BTV, GERTIRIEIRNY - FEAINIC D &1L B
(oo, SOOI, SN - BRI B T SR
BRI OV T b BRI S A Th b 77, DT (4
DR () TR SWT b, BRI 2 HBIAE A
EOTHCR TS, FEON— KL LT, Bt ) SRR
R S B B B WSS 2 R I LTl SRR

(132)  See, e.g., Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016) ([ E D4R
] BHOFEIILTY, ARG EEEZNENFEET LI L2
3K) ; Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992) (ATBUTIC L B8
SR OO IO WT, BREERERR O R &5 #% 2 BE).

(133)  See, e.g., Ariz. Christian Sch. Tuition Org v. Winn, 563 U.S. 125 (2011)
(ﬂAﬁﬁE(%ﬁ)%&“wjﬁ%Lt BRI 7 5RO B I LS
DN, MOMBE»FH L E2BE); Hem v. Freedom from Religion
Found., Inc., 551 U.S. 587 (2007) (BATERM DAT B 120 2 i BLE TRas %
B .

(134)  See, e.g., BNSF Ry. Co. v. Tyrrell, 137 S. Ct. 1549 (2017) (—ffy& s
M2 B9 A HIBRAYHIH) ; Daimler AG v. Bauman, 571 U.S. 117 (2014) (F]) ;
Bristol-Myers Squibb Co. v. Superior Court of Cal., San Francisco Cty., 137 S.
Ct. 1773 (2017) (FF2 B EEME (CBE 2 HI B A9 FI W7 ) ; J. Mclntyre
Machinery, Ltd. v. Nicastro, 564 U.S. 873 (2011) ([#]).
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138)

(
DHE VWAL SN TETVD, L FR b,

(13) Fed.R.Civ.P.11. $ o & b, [[5D19934FCIEIF 19834FSIEDAT & 58
EEMBIEL7ZZDDELMEMNTOEN TS, [AEKIZOVWTIE, &FES [T
A ) AR EFREA AN B 5 FRBA—EFE R & OO
72O DTVARNESG—| BFBAGTFwTE | B - B - e (BERRR)
11275998 (20174F), W4T [IRFEFRAROEETRBIEIZB T 573
TOAT BB ——T A ) A EIRFFFRARBA 150 5 ORB— | UK
87539 H (20144F) A B,

(136)  See Celotex Corp. v. Catrett, 477 U.S. 317 (1986) ; Anderson v. Liberty
Lobby, Inc., 477 U.S. 242 (1986) ; Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574 (1986).

(137)  See Ashcroft v. Igbal, 556 U.S. 662 (2009); Bell Atlantic Corp. v.
Twombly, 550 U.S. 544 (2007). ZORFEIZOWTOFFEXHLE LT, K
HEJ [T AV BEICBT LT =T 1 v FEMGmOF 72 ]
At (BRaR) 1995798 (20104F), ZEHHER [ ') —7 1 ¥ 72T
HEFOZER]| PR [bi] [REFFEEFZOH LM FiligLk
TR R OCEE] CH2ER], 20094F) FTEED S 5,

(138)  See, e.g., Class Action Fairness Act of 2005, 28 U.S.C. §§ 1332(d), 1453,
1711-1715 (KBID 2 T 2 - 77 ¥ 3 Y20 W THEEREHPT O Sl % ik
KLTBELRT L L1, MENOEE%#EIL); Fed. R. Civ. P. 23(f)
(7 5 AFEIEDHIWT (23 5 5L O L 7R % 7 %) ; Wal-Mart Stores, Inc. v.
Dukes, 564 U.S. 338 (2011) (%24 D ek 7 HIWT) . But see Amgen Inc.
v. Conn. Ret. Plans & Trust Funds, 568 U.S. 455 (2013) (FFA2 5 A - 7
7a BT A [THICBIT 556K B 0@ H % MEE) . See generally
COFFEE, supra note 77. RO GG ZWzEE LT, £ - wifeE (4) - 5
ICEEVT - X ED B,
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7272, Wi TR 7 REFREOM/MEOBA &, A DIER &3R5
BAHEE, AZVTTATERBLT LAY —Th D, HETHNZEIE
MRIAVIREAFIH 2 KD BRI L, ik RLEH s 2 & < L,
LWV HDTHDL, THITH LAEIE, Ek b, MEREGEIERSI NS,
®ELVIRBOTL A Y =A% (AREROFEEOBIFRTIZ) —TIC

EVI) BERGERE Mo TEP—F T IIMESHERH L, "ikE0)
Trvar3EReBRMLT S, Lw ’)h%ﬁ FObDOTHoTz, T2,
PHEEER I lé@ﬁ%ﬁ@hﬁ“@e%t IR E BT L B ZF OB,
LV BRI TIWES ),

| O b E O T

% L DFFAS, 19254 BIF O @I FILE O LDOBMFIZOWT, Pk
EEAMOT—H L FEOMAIEC I EAHBELTRBY, #nl L
DLOTEEY, LTV D, —EOH TR R OMICE 5 = &

(139)  (RPATBUE> EE) & ORRICBW THMNENEE AT Z D= P &
LCubHn, Lofie LT, K- 5ifgiE (69) - 148EHBH,
(140)  See, e. g, Frankel, supra note 69, at 537-541.
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o BHE D, FOLS RERAR LT D,
PR, AHPRO TR A M B B, TS R
By 3 Ll L Tu
EFIREO W H I, SR A TR LT 5, Z0&H
o MR AT A T 5 = & AR 5 = L Ch 2
bok b oAU, R RO BRI 5 AR L7 b 0TI A
Ve 19804 B D HBIE D BHD D 5 .
S 2 A BT D T E 1k 5T, AR A L
4 54K EE (a national policy favoring arbitration) #EHIL, #Z
CMBHAMIIT & > TS 5 & 475 L 7 RO 2\ TRl
17+ — 5 A2 BERT B HMOMRE AT ELF /oy
Beo T, TIMRENRET 2 OB AL 725 % 5 = & % RA
EROMAIH T 5 DI LT, PO BR AL T 5 = &
e ER L CIRBRON R L5 ) 4, EONE - LTIk
o nThs, by
P, OFTHRI A L L 5D,
RO R [Concepcion HIHeAT] M L 7 b 00— A8 & B+
L& ORI G, SRR EER B L T 5
EZOWVTOWHY R L0/ FIt (interest) 12b A (trump) Z &

(141)  Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1642-43 (2018) (Ginsburg, J.
dissenting) ; AT & T Mobility LLC v. Concepcion, 563 U.S. 333, 359-361
(2011) (Breyer, ]., dissenting).

(142) Id. at 344.

(143)  Southland Corp. v. Keating, 465 U.S. 1, 10 (1984). See also Moses H.

Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983).
(144)  Epic Sys,, 183 S. Ct. at 1630-1631.
(145) Id. at 1619,
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—HEH L T D, BEOBMTEF MG [EER] Th 2,
EBFHFTER ATz o T, FOTEROFERE M, s
TA T I arOREDIFRETHLD% 51X, FEEDOAMIE %
(favor) +% bDTh D,
Z @ ltalian Colors ¥|{iZBIF B AH 1) 7 5, Ak T U 5B CHES
RAERN T 2B ER, PEHEREERT S 7+ — T L ORERIZIATS B
DERRS R, ZOESMMEEOHE LTHRT 5L 25D [P#kxiE
A 2EFOESE ] (3F 212 T8 DAL trump) & LTHRFEL T, FRD%
SREL L6 TRETHB L

2. MET +—F LOFEE?

YO TTHAHH, ARTilam L TV AMERIIE, FEESLEHNID
(B8 Z) AREANDHFLD AN Z KD 2 DI LT, HBEERLTTEHED
BIiT 5, LWIHRTH o7,

LZAHT, D LMEBIEANEY) b D, WHIDOEREIH - 7z8H -
ERFRATMEEIN DL F LT+ —F A THLETIUE, FO LI ITK
T HLEI RV, D d, —HOHROPFEE R %m0, MMMt
il AT Amald, MERFHEEZOLIRLDOL LTHEL TN

MEFHEL R T HE L UFZICGRTVDL I LDRS ¥ ME, #
DY A TG LI - BRI G Tz b 2 EilH b, i
BFHOIHAN (informality) (&, BHEMHFMHROZLE - F
AHIL, ZRAKL LTZE Lo
EbbbA, FOE T+ —FHE LTHIFHTE VRS2,

(146) Am. Express Co. v. Italian Colors Rest., 570 U.S. 228, 238 n.5 (2013).
(147) AT & T Mobility LLC v. Concepcion, 563 U.S. 333, 344-45 (2011).
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BERLHBEL, HHVIETEL T LamAld, MBAFLRE % S
TEDTH D, MILHZRMERE LT, MEMHRE L LI
DINA T ANEDPB ) AT DD [THEH] Sh7MMESEHIE, F3E
F/RMEICL > TR E LTRRENZLDTH Y, MPBIEDEIR Tt
DTHA NZDOWTHREMIPA =T 714 TaiEoTwb, 72, HH
/S (BMTHREZZERSNLIRY) A OHEEOMFIEMRE
HI D 1ERY OKFLRFEEHETH LD L, FHEETEHTEOMIZHLL
DEREEHL A THBY, VE=F - TLA Y- LTMEICOGT
Lk MEMEEZNLMEANILILIZEY AR L LTHh#EE T
FELTWLEDTHY, VE=b - T AV =725 FMIAF 2 Hl 2 T
T, IBROFRIIBOCHUHH SN ERERD, LOTHEROT
EOEHNTH Lo D7 C L HBERHIITIE, RIS IZRMEANE LT
BAET 5 2 80 RS B LB S RAHRA b2 &,
AR TR L L 2 — 3 TELRWDS, EFIRICBWTH, MPEE
NEELVT =T LATRERY, LRRT LI 172 AND% R
b2 b WEEMHROUREEIL %, 20 L) RMEIFTDI TS
ST b (Z1L1 7 T ATRHEATO BN E O LTI, R
PR ENT RS S LIk b)) FALIZOMAT 2RO

N7+ =X Y ADWREIZBNTS, FEFMUHF S HHERIIARICES,

(150)
F AT E - AB O RR L L Th%, Evd, ShL, Ak

(148)  F7EYBORATZE - HEHERE [fR] - aidEd (56) - 15H GiAmMEREE) .

(149) 2010~ 144F 2B VT, RFF$2500L T O I2D &, 2Dk
5057 LT T v 125 O% % #52 Verizon 12651, 150075
DRAZE D\ 5 Time Warner Cable I2OoWTIZ 71 L2k z2i7-> Tz
WV, EHIESINTWE, DI, HWEE - 7L Yy M- PR OF
BB 2 C B850 357D 2 THBEBIIM S TS v kv, Silver-
Greenberg & Gebeloffoct, supra note 38.
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b EBREMESRERMED T 72 A ZBWT, MERENSH YT 1
(151)
FhT T LT D LRET BRI, 18 A LRSS R,

3. BHUT 74— T L LTOME?

MHFPMBEANLI LR ONL 2L, ZNEAHE L TEBIIEN S
MEEADICHS EHEET, FEE RACLD) FEdT2 shi <
BBHIl, BTZaT Y ADORLZZEOERT, MO GHEEL E
WP LEPITED 6L, HLVEEHITOH ) Fe LA E5h, LbiE
SN Tn5E, 2L TENIHERIEFERIERBERAARZ D ED L Z LI
nh, k (%]jzl

WS EEAD TR, FRPRFERMED D B 12 b 5 FHEREIC
FENDEILTER L D ETUE, TR EORBFIEITEHR S
BWZ LB, BICERERKIL VDL IR YT 7 A MIBVTIE, £
NEAEPHETH 2045 5T, KESTEHEIH-o THEIELS, &
IR NG, 251, W B EFOMEORIEATER S IR,

(150  3EA - BidETE (4) - 775-779E (Alexander J.S. Colvin, An Empirical
Study of Employment Arbitration, 8 J. EMPIRICAL LEGAL STUD. 1 (2011) @
HAZ RN o

(151)  But see Saran Rudolph Cole, On Babies and Bathwater: The Arbitration
Fairness Act and the Supreme Court’s Recent Arbitration Jurisprudence, 48
HoUS. L. REV. 457, 471-476 (2011) (7 9 A - 77 ¥ a Y EgEbyto a &~
77 A MCBWTIEEEMEA R L T 5 L),

(152)  See, eg, J.Maria Glover, Disappearing Claims and the Erosion of
Substantive Law, 124 YALE L. J. 3052 (2015) ; Resnik, supra note 20.

(153)  See Nantia Ruan, What'’s Left to Remedy Wage Theft?: How Arbitration
Mandates that Bar Class Actions Impact Low-Wage Workers, 2012 MICH. ST. L.
REV. 1103; Jean R. Sternlight, Disarming Employees: How American Employer
are Using Mandatory Arbitration to Deprive Workers of Legal Protection, 80
BROOK. L. REV. 1309 (2015). ¥£FETIE [H4 Fa R wage theft] 7 &k
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ZOEFATR N SN wE TE SN, #EAT AR S
WD, ) T AN T INRERIZZD L) RIS 5720
|2 Z % Discover Bank o IHZE 2 FTH I L72H1F 7278, Concepcion
M2 omMEEEABELTLE o7
BATHEE R T EEPMBEFRE BT T A LIl ko7 LTY,

17+ —=7 L LTOZORREIL, BHIPTCBIT AFRGROLN L IIRL S,

ELmLeNTwAb, Thbh, FFdldEHIE L TAETITbILD D IZx)
L, MEFRIIFEAMTHL2OWEH THE, 72, ZDT7 M7 v M
DT h, kI (PR AR SN b B, 2
DIMERLE LSRR A, SRS LT, MAZERT 5, Lo
5 BLEA S ORIV IR X0 2 1 by 77, RO

LIEEE /BB A 2 & %I%ETZF)% L, IRISEHRELZELTY,

W ti%ﬁ%fib:&éﬂﬁ%ﬁkm&wo

F72, 2O XD IEER MR ERAMPIAIAT SN D L\ ) NS
bl #Z, BEOEHOIOIZHIEESRANCRETFEL TGS T 5 L)
MMM EEERT L0, L) VESIE SN SS 200, JiEHT
b7z L 912, P b RMFHEOARE, BMACHRES25Z 2N
HEE DD, H50EZNIINAT, 222572 EET (50h) T
BITE I ANFEERHERNDEEE L Vo Ze) Ha—icE-T () fif

Ebib, FuRTEHEHECERENFETH S,

(14) BEWELEOI YT 7 A MIBWTTH LD, FMRIZBU 5 HEE
FREENELELOERHOER LGB Lo (REMH
MR OFHO) L LT, see WiLLiam HartoM & MICHAEL MCCANN,
DisTORTING THE Law: Poritics, MEDIA, AND THE LiTiGATION CRisis 129-131
(2004).

(155)  See Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1648 (2018) (Ginsburg, j.,
dissenting).
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DD HBEREN 2 ELT 572017 Tw b, LA L, FIFEICD
W, BTN &) BRI R OB IR A 2 L 2B A LCH
EYAERDE, DA RRFMEE H 2R RO —2 & LTHY o Tw
ANDEIITHER B, ABEREV) HMEEZMT->TLEIH DS
) He RFEFMEDOMNG &) FRTAEZIERT 5 2 LIFMERIZZ > T

(156)

LEIHIDES I D

C. %] 0BWAEA 2—Y, BRGmOREE

— OB TP EATFERE & e 3 2 T M 2s, 0T L&
EXNEMET BB LA TIESLD 720 IR T Aawiitsd’, MhEaE
D[] L LTOMBERTH L, [LFEE] 2 [FE] Leolrs,
BeHpre LCid Grikom s esh)) 2N EN5T5720TH 5,
Eo

Lo L, EFRGI0a 77 A M ThIUIHKEN, ARROTETHL [
HEAL] SN BNTEZDIELLIIHS2IZIAY =T 1 v /T
Hbo BB TV EBY, ZOMOMESEHIIFHRE TEHENS—F
B L 72003 P ICEESRTH E L CEDPN TV LD TH L, HEE
FEEIZINCAELZ DL [ARENT] WY, (Dbl
FAAERES) ZOHFEICEMN VTV REZFE LV, DI, ke LT,
HHEEERAEOMICNEZYURT T HHERPERINTRE I H 5,
BEICE ATV 25783 I LT, BAESS —HIC [MpEaE] 25908

(156)  ARSFIROBEHRF IS/ DB TV LA SEORICZ72Zbb T &
bEMEN D, S5I1TE, RFIROBEZISATFHEOBR - {5 B4
TR, B TH DL LI ENLETH A ), See, e.g., Halliburton
Co. v. Erica P. John Fund, Inc., 573 U.S. 258, 298-300 (2014) (Thomas, J.,
concurring in the judgment) (FEZFEIRDFARYFTRHE D FIEHIAIER & #EHI A2
5.
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SN, FEERETIUEZNCFEE L AR END, Lozl T h
Hbo TIT[HE] #iED I LN 7% 5 BHDD A ) D

HoHwiE, [HBFEEF] LEHTHA I 2 BICHFR LA, BIzIE
Concepcion FItOEER LTI, HICHZRMIC [C2Y) LFE] H%5E
Wb DB Th B, WHH WIS ENEL o 2 EHE 550
W ZOBMORE AR EITEERENTLE ),

ARG TIY EF 7RI L CTRARIZ R TAH & 9 o Ttalian Colors ¥
RIZBWTSOTER O T 5, FF4FOMBSLHEOFHIIRRYTH %,
COFREIE, HIZ7 FAFmEREILTHICEEE LR, ZNDS DR D
HCHREHFEGTHI DL TWD, T2, FFGOF TIZESA O
FEICERDEDN A E V) DIIKRA V N THo72DENE, 77 ATHmzED
DERIFEPFHTE Ve LT, ME2DOETZEDIT R b &R
TENUT L o7z L L, ZOMBEHICIIMERFLEHEIGEINTS
N, ZO7:OBOMBEMATBEOHEME L R— M 2fHT5 2L TZ
DIEBER 5T AL TE RV, DT (D & S mBEEML
Bro7e%icid) 7Ly M — FRHMPER 2T L L3l
INBBJEMOVEET A b 25T 5 2 EASTE B bITED, EEOMESIE
37— FEHENCEREHEEFERTE 2w, L3 Twie, 34bb, it
R VI MA—=F %29  I=0THHT AV - T7 AT L A%
& o T, ZOHRMFOMELEIL, HIZ/ I AMELELLOHRL LT
HOFZOFTMEEMOTRDOTREEZE LS L) FH A ST
DTH5bo

(157 ZL7C, [ TA% haves] & [7-E %% havenots| % <5k
W7 ifiah & A4 51258 A, Marc Galanter, Why the “Haves” Come Out
Ahead: Speculations on the Limits of Legal Change, 9 LAW & Soc’y REV. 95
(1974).
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VS A0 A £ LT LED b RO
R AT 0 2 SR L S R A LT L 2 B B LT
2%, SR DA [DFRE & RBITIY AR T < &V Fif)
R LT\ 1o S FLLHEE A P S ORI L RR A Lk L
Bz b 0TH B LB TRVG, 20 k5 RRHEER O, >
WS, HABROEEE AL, (48] 2 [4HE] Lvo - igms
VSV I B R RN, S IIRE S A DS Y 0 & 3 12
LRAD. Hh NI EEORES FTIRT LA LS T
%o

SO = LT, HANAEE AR L2t b T b
L=t & > T, ARCH L 5 HBIE OB S T s 0 Th
%o

D. Bl > 727 A b

1. Baa@m - HEEEoRIZB N T

SHICHEF 2L E X, AFE T L2 Mz o CLHBIEImIE, XD
JRNT A0 A BGRB8l o [TRFL] B o 2351 T o
K, L) ZEilhb,

WO TRMELIZ20HL DT A ) BB Z Lo, RO L) IZ%
59 o 7% bB20 AT O R 7 A e BEAL DR KRBT IC & -
TIT&#TE ol LFREEZHHEL, ZICBbo TERERICEY I
FD. 2— X% =)V ; (Franklin D. Roosevelt) & ZDFORTw I, 1930
FROZ2 =T 1 — V& [FEEaG] 2& T, (TA)AEO) TEE

(158) See GRANT GILMORE, THE DEATH OF CONTRACT (1974). WH & [#
WBomEA] GAE, 19904F) 1 - I H B,
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FEAEER T R T S RO RNRMERI 24T, XTIV % “New
Deal Democrats”™ B OEFLATI9604EE T THi <o L2 L, ftkEREE
RS D AR, VART IRt 2 BEE S B LT 2 L 9 127k
D, BEEIZIEIANMFLABSFOITEFET ) LA ANV a v 7 I1THE) Bk
DFERPGEEET AT, RFHANEIR) F2RNL L &2 D, [L—
A BN D ENA19804ED L — 4> (Ronald Reagan) Kkt
FEOLRIIHCTRTOFMICL > TO b ENZ DOTH Y, O
(319944E [ #EE TO WM GE DRI L VgD DD LB, REKLH
BBHLD, VNRIVBHDPEDNDITTIE R WY, R bz i 72 3650
Ek@—f%tfﬁﬂﬁﬁf\ﬁW%%bt&(%ﬁﬁ@—*ﬂﬂ%
BUED & 2 ARSFHB I BEIHRE L T 5, to

“New Deal Democrats” 3Kt % siflk L CITEEIR A et L T & 722
EWOaMHEBY, 20MRFEICEVTE, SEFHEARGE SN
Wb DD, FIIE—EDMFILETH 5 & O ZTHPENTH -
7o SBICMIN Tz, ¥ERICH T ARFEMEOILAL, REFELE UL [
OFEH| [FEPIT] LI TAT4 7L, ZOFRIEFEECIT LA TY
FOTHY, COWBEMERE 1C LTn e, FRC, BRI
REHOBYBE VIO, [Z2a—T14 = VW5 b0] EHMYZE
BR 5. mTHMEERZEDO T ToORAFERIELF T L HH L 72 Corbin,
Lmen&mot ﬁ&%% (B L LHRVERT) )= - Y
TUZA@@K%Ltﬁ,@ﬁ?U—ﬁ»-UTUxbt%@:l~?4—

(139) AP [7 2 ) #BOET) CEZER, 20184F),

(160) Farhang (I REFMEE EO L HIEED (F L TZNIfE- ThlEH: %
TR L T B FRAROEEDY) 1960 HENSWARL TVDE I LR LT
W5, FARHANG, supra note 122, chs. 1, 3.

(161) V—=HI - )TN RALIOWTRELDHY, F—b¥ - ] - K= 1
v /ROEEHE [BR] [BUCT 2 ) Ao ER] (A0, 19964F, JFE) 4
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WES DT T b o 7:0 T By

TR S N7 BUCBIRSF ISR DO ST DA %f%é# FD—DDIEH
KEFEEFLE T EEERTH S, RTFHEDPBUEN 2BV 2 S L Tw
O EMB- T, Bz R L TR ﬁ@@70~ﬂ/%® a5z
HIENEFLWEERENLZ L c:f;éo RS, KRBT T 5]
RASHR &, REATFEOMMAI A A=V EmEN, L)% 5, Hi
B R BEED ERAARRL L 701180 E T o 1oy

KEGDFETH BMED GHEHEL> LREC X 5 MEEHOHH 2 5
DRELGRE VI FEHEL, ZOMERICH 5, SHHEOEIRER IR
WF7ay 7 OBHEMNEEERZBIL, VRIV - 7Tay 7 0FHE
MO ERIZE S, v RERIZ % > Twb, Concepcion ik, Italian
Colors &5, F—1274 2 ¥PLTIE 53X 4 D — 7737 1 75 R
Lo TWnh,

ZLCHEEROT LT HBIEE, SEFZOEVRA4a Y ba—
VT EBZEMEZIRTA—HT, ZORRE L TREORFTEDOHM (b
HVITHEEDORE) 2R L TD, 222N E, BISHBEERLTEE
POMEANEFIFEEZBIEL TWAD (ZEEFR/FHBLTWS), L HF

6 ~9®mBHE,
(1) PHE#EE [m2—F1 - - 04 Y- XD &) E¥imE GUHER)
160% 3 - 4 5169 (20074F) .
(163) HRE [T AV A=XL [ HERBER] OF > aF)AL] (HEkE
WS, 20024E) o
(164) &@ﬁﬁf DEEDDPY 2T CHEHNL OPMEEEIZOVTDT T
O—FOBEESS o M B [7 20 AMEE ] (52 M, 5L,
mm@)%l%lﬁz KEW%F7xUﬁﬁ%ﬁbﬁxb&%"7%
FHIRFIROKE IS B SO —] 7
m&%ﬁﬁﬁﬁlvlﬁ(mni)%~m SAEER B,
(165) 4= - A48 (69) - 141~142H,
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FTHDIUE, ARE SO LDMHADPLETH L L) OPEZDOHTTT
Hho LA, TOZEHBLT (FIZITEAMIE L V- 72 T) FlZRIEH
BHIZHBBILENDL EVo T LOHAIRENFER ENL EEZTWD
WORLEDT), 11 BOREFEHESNTD, 205 BiaE
AN R DL LTZFARSN TV ADTELLS ) A& &
WFEA—=T%, HENVIIITI v IR, LVIIREREEMANEED2EL VDN
Epic Systems H{o Ot AITEEER IS LT 07+ —1] Lo
HHE T 2, b HAATHHE ZEH L THREOFIRIMM>TWD L)
ERIZBWTTH D, TN LTS EROMEZ [v 27 F—172]
RN B END—HFEORFBOR 2 AROMIFRIC L 2B PUCE X2 T
w5k Lilé‘éo

EHICE R, TRSHE] L7 20 2o BERERICD T2, BOAT
<o BICEBEROLZYBIL [Z2—T1 - Vl% b LD ], 2085
D) RTNVEHERE L OB /R L7z, Wi, VA -7
VAL L 07— sb0] L1, MEft L7z mgike s 5
e 2 B EEPAROTGE 2 RET HIEE 2 EAH LTS, Ewv) 2
LROTH T 29 LT L AT — s DEE TS A1, RHCR L/
A& kB9 2 aGmomENL, 7 2 ) HEORSLE b F 2, SEIRAE -
TWwbEERD, bbAA, BWAMEMROEBE - BEE LRTFWRA T
FUF—HEm L AERAESEL0EHE N ICHHEMLKKIGEE 525, B
RHEOLIED FEY I TEHA I .

(166) Compare Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1633-1635 (Ginsburg,
J., dissenting) with id. at 1632.

(167) =4 v - §{iiBE (161) - 451 ~ 2%, See also LAWRENCE M.
FRIEDMAN, AMERICAN LAW IN THE 20TH CENTURY 16-25 (2002)
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2. BUGEHMEICBIT 2 EOH) X

AT U7z o CHEEE, SRS EIC & 2 @R & v
) HIEEDORRE V)LD S D TH L, E-T, AV L»IREVE
2T, TNEBIE - BAETEH L1 5,

Bz, (47 27REICOEG L72) REESESHE (PMC) 2BWTt
J3aTIV e NTARX Y IPELIZZ R E oIS, HERW R
B X B AP OFI 2 Bl $ 5 7iA%, HOFREEICHET 5
TCHA LT B

LDVEVEREOWMEEEAA L-b 0L LT, WHRASRIG 2T 5
FDbHolze V=~ v a v 7RI NTBHENIICET LI2vwbw b
Fo ke 79 i, SHIE 1o\ T S B B E A L 7,
ZFO—2L LT, Lo THRY.ENZMHELmI#ES (Consumer
Financial Protection Bureau (CFPB)) &, {HEZ SR IZB1F 5 Pk
FHOH ) it L, MEPH L LEZ LN HIXINEHHIT 517
B ZRET 5 &9, BESh Tz, RO, CFPB IZHH O

(168) Department of Defense Appropriations Act, 2010, Pub. L. No. 111-118,
123 Stat. 3409, § 8116. & - & B FAFKHAEIHRITHEL TWEHDIEFZD L)
APEGRIH 2 R $ 2 68 L EIMTBUT D8 2 fifi T 6 2 £ TH Y, K
HBITELT LS FEED L DMBOERIT T 5@z Mo & LT
BELCVZaWnZ enh, HIRFSNABEERZL TRV EOHEHLH 5,
Connie N Bertram, The Franken Amendment has Lost Much of its Anticipated
“Bite” Against Mandatory Arbitration of Sexual Harassment Claims, NATL
L. Rev. (Nov. 5, 2018), https://www.natlawreview.com/article/franken-

amendment-has-lost-much-its-anticipated-bite-against-mandatory-arbitration.
M43 IE2 F- L2 Elei#E 75 » 4 ~ (Al Franken) O% % Hl-> T
“Franken Amendment” & IHEN 2D, Z DA kD #MeToo 1EH) TL
HML7-DIERATH A,

(169) Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L.
No. 111-203, 124 Stat 1376.
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BhHh L L, 2016012, MMHRLEOFHEEEIET 2D TIE R VDS, #H
Bl it s 5 TR0 R LR, Bl Ly LaL, ORI
BEICECHEATZRME L T\ 7ee b5 o TRl & SERISEA B B e o > 75 A
A1, BRATRAEIES CIERIC L, BRI L A7
BHHNAZ B L Ty, ZO—HE LT, ZOEEEESRIG BT 50
BB B B S MR & X sy

EOHA%, B UHROEHEATEORE S FhINTE T b, fi
Z1X [P#/N1E: Arbitration Fairness Act] 70 & & BES N7 7EEIL, HE
SRRSO 2 BF 5 b OTH ), A Mk 4
HERT by LinL, 4/ 5VBHEFT M L Ado 2iikns b 9 7
B T OB+ % Rk A

(170)  Arbitration Agreements Rule, 12 C.F.R. para. 1040, 82 Fed. Reg. 33210
(2017).

(171)  Congressional Review Act, 5 U.S.C. § 801 et seq. 1T EBCHLANIZ X 5 3%
KL BHH L L TCOMBIEBHEDORGE LTI LETH Y, TBITICL S
ATEHAIOIRZE I L C ETWEOJGER E KKHOBELB R SNb L, H
FATBARI DA EGAT (TR AOEEZOfEIE) Lb L b, BIRD
BAT LD 2 VIR Y SEE I F— BRI E LA TTRE L %2 %0 [FIEIZDO W
TIE, FHEWW [72) 2478 (55 2 i, BASCHE, 20004F) 45 1%V
B, FAERRIZIEEAEH DN LD Lho7 (GW. 7y ¥ 2
(George W. Bush) EXHEMIiO—E X D) 25, bT ¥ TEM F ClEil164:
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(1n)  Pub. L. 115-74. fOFFEFHANC DOV TOMREEITIT L ) £ { DBy
o727, ZOHANIOWTIZ LR TOREIERFEETH Y, ELEOH
TN > TRIKFETH B> A (Mike Pence) 2SPREE %% L CTOk
MTH o7z,

(113) #Fr oL D%, Forced Arbitration Injustice Repeal Act of 2019, H.R.
1423 & S. 610, 116th Cong.; Arbitration Fairness Act of 2018, S. 2591, 115th
Cong.
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#MeToo JEBHIE, 20174EFKE SN 7y FOBMSES % B8] ) 124G F
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ZOWM A BONIZ A S D% v, ZOB\IET, MEEHE, FIER
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A®%ﬁﬁ##é¢ﬂmﬁﬁ 2% DD (FRICIREED LI OB ER 03
ZRELTHEE LIFA 2 EITKEET) o Thb, 0L HHH %
Tz, KE~A 207 ML, 7= ViS00 aEE, EHZEYIC

BUFAMBEEIS LI 22TV - NTARXY NIhDbbEELREL,
&7‘§qu\géo

ZOEEIZ, bolEb ks AT NTARA Y FEEOHEED M B KT
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SN b, Jean R. Sternlight, Mandatory Arbitration Stymies Progress Towards
Justice in Employment Law: Where To, #MeToo?, 54 Harv. C.R.-C.L. L. REv.
155, 208 nn.353-355 & accompanying text (2019).

(175)  HIE (154) B LOZFORLBMH,

(176)  Jena McGregor, Google and Facebook Ended Forced Arbitration for Sexual
Harassment Claims. Why More Companies could Follow, WasH. Post (Nov. 12,
2018), https://www.washingtonpost.com/business/2018/11/12/google-facebook-

ended-forced-arbitration-sex-harassment-claims-why-more-companies-could-
follow/ ; Nick Wingfield & Jessica Silver-Greenberg, Microsoft Moves to End
Secrecy in Sexual Harassment Claims, N.Y. Tmes (Dec. 19, 2017),

https://www.nytimes.com/2017/12/19/technology/microsoft-sexual-

harassment-arbitration.html.
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(177)  See Henry Schein, Inc. v. Archer & White Sales, Inc., 139 S. Ct. 524
(2019); Rent-A-Center, W., Inc. v. Jackson, 561 U.S. 63 (2010).
(1) EiE (1) B,
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(119) See, eg., Peter B. Rutledge & Christopher R. Drahozal, “Sticky”
Arbitration Clauses?: The Use of Arbitration Clauses After Concepcion and
Amex, 67 VAND. L. REV. 955 (2014). Faa X OFHFETOMAiL LT, M
BT (790 F v AR BF B TA - T 7 a vuBohiim]
T AN JE2015-1597H  (20154F) 23 5,

(180) American Arbitration Association, Consumer Due Process Protocol, avail-
able at https://www.adr.org/sites/default/files/document_repository/Consumer
%20Due%20Process%20Protocol%20 (1) .pdf; American Arbitration Associa-
tion, Employment Due Process Protocol, available at https://www.adr.org/

sites/default/files/document_repository/Employment%20Due%20Process %20
Protocol 0.pdf.
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(181)
A. Amazon.com CKEK Amazon)

Conditions of Use

Last updated: May 21, 2018

Welcome to Amazon.com. Amazon Services LLC and/or its affiliates
(“Amazon”) provide website features and other products and services to you
when you visit or shop at Amazon.com, use Amazon products or services,
use Amazon applications for mobile, or use software provided by Amazon in
connection with any of the foregoing (collectively, “Amazon Services”).
Amazon provides the Amazon Services subject to the following conditions.
By using Amazon Services, you agree to these conditions. Please read
them carefully.

We offer a wide range of Amazon Services, and sometimes additional terms
may apply. When you use an Amazon Service (for example, Your Profile, Gift
Cards, Amazon Video, Your Media Library, Amazon devices, or Amazon ap-
plications) you also will be subject to the guidelines, terms and agreements
applicable to that Amazon Service (“Service Terms”). If these Conditions of
Use are inconsistent with the Service Terms, those Service Terms will con-

trol.

(181)  Amazon.com Help: Conditions of Use, https://www.amazon.com/gp/help/
customer/display.html?nodeld=201909000 (last visited Feb. 19, 2019) (em-
phasis in original).
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DISPUTES

Any dispute or claim relating in any way to your use of any Amazon
Service, or to any products or services sold or distributed by Amazon
or through Amazon.com will be resolved by binding arbitration, rather
than in court, except that you may assert claims in small claims court if
your claims qualify. The Federal Arbitration Act and federal arbitration law
apply to this agreement.

There is no judge or jury in arbitration, and court review of an arbitra-
tion award is limited. However, an arbitrator can award on an individ-
ual basis the same damages and relief as a court (including injunctive
and declaratory relief or statutory damages), and must follow the
terms of these Conditions of Use as a court would.

To begin an arbitration proceeding, you must send a letter requesting arbitra-
tion and describing your claim to our registered agent Corporation Service
Company, 300 Deschutes Way SW, Suite 304, Tumwater, WA 98501. The ar-
bitration will be conducted by the American Arbitration Association (AAA)
under its rules, including the AAA’s Supplementary Procedures for
Consumer-Related Disputes. The AAA’s rules are available at www.adr.org
or by calling 1-800-778-7879. Payment of all filing, administration and arbi-
trator fees will be governed by the AAA’s rules. We will reimburse those
fees for claims totaling less than $10,000 unless the arbitrator determines the
claims are frivolous. Likewise, Amazon will not seek attorneys’ fees and
costs in arbitration unless the arbitrator determines the claims are frivolous.
You may choose to have the arbitration conducted by telephone, based on
written submissions, or in person in the county where you live or at another
mutually agreed location.
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We each agree that any dispute resolution proceedings will be con-
ducted only on an individual basis and not in a class, consolidated or
representative action. If for any reason a claim proceeds in court rather
than in arbitration we each waive any right to a jury trial. We also both
agree that you or we may bring suit in court to enjoin infringement or other

misuse of intellectual property rights.

APPLICABLE LAW

By using any Amazon Service, you agree that the Federal Arbitration Act, ap-
plicable federal law, and the laws of the state of Washington, without regard
to principles of conflict of laws, will govern these Conditions of Use and any
dispute of any sort that might arise between you and Amazon.

B. Walmart + > 7 A ‘/}%2)

Walmart.com Terms of Use

Last Updated Feb. 4, 2019

Please review these Terms of Use carefully. They include a binding arbitra-
tion clause (see Section 20) requiring you and us to arbitrate our claims in-

stead of suing in court.

1. Introduction
Welcome to the family of websites and applications provided by Walmart.

These Terms of Use govern your access to and use of all Walmart Sites. By

(182)  Walmart.com Help: Walmart.com Terms of Use, https://help.walmart.

com/app/answers/detail/a_id/8 (last visited Feb. 20, 2019).
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using the Walmart Sites, you affirm that you are of legal age to enter into
these Terms of Use, or, if you are not, that you have obtained parental or
guardian consent to enter into these Terms of Use. If you violate or do not
agree to these Terms of Use, then your access to and use of the Walmart
Sites is unauthorized. Additional terms and conditions apply to some services
offered on the Walmart Sites (e.g., Walmart Pharmacy, and Gift Cards).
Those terms and conditions can be found where the relevant service is of-
fered on the Walmart Sites and are incorporated into these Terms of Use by
reference--+

20. Disputes & Arbitration; Applicable Law

PLEASE READ THIS SECTION CAREFULLY. IT MAY SIGNIFI-
CANTLY AFFECT YOUR LEGAL RIGHTS, INCLUDING YOUR RIGHT
TO FILE A LAWSUIT IN COURT. Using or accessing the Walmart Sites
constitutes your acceptance of this Arbitration provision. Please read it care-
fully as it provides that you and Walmart will waive any right to file a lawsuit
in court or participate in a class action for matters within the terms of the
Arbitration provision.

EXCEPT FOR DISPUTES THAT QUALIFY FOR SMALL CLAIMS
COURT, ALL DISPUTES ARISING OUT OF OR RELATED TO THESE
TERMS OF USE OR ANY ASPECT OF THE RELATIONSHIP BETWEEN
YOU AND WALMART, WHETHER BASED IN CONTRACT, TORT,
STATUTE, FRAUD, MISREPRESENTATION, OR ANY OTHER LEGAL
THEORY, WILL BE RESOLVED THROUGH FINAL AND BINDING
ARBITRATION BEFORE A NEUTRAL ARBITRATOR INSTEAD OF IN A
COURT BY A JUDGE OR JURY, AND YOU AGREE THAT WALMART
182(182) #:&Buh 70%1% (201945 1)



AND YOU ARE EACH WAIVING THE RIGHT TO SUE IN COURT AND
TO HAVE A TRIAL BY A JURY. YOU AGREE THAT ANY ARBITRATION
WILL TAKE PLACE ON AN INDIVIDUAL BASIS; CLASS ARBITRA-
TIONS AND CLASS ACTIONS ARE NOT PERMITTED AND YOU ARE
AGREEING TO GIVE UP THE ABILITY TO PARTICIPATE IN A CLASS
ACTION. The arbitration will be administered by Judicial Arbitration
Mediation Services, Inc. (“JAMS”) pursuant to the JAMS Streamlined
Arbitration Rules & Procedures effective July 1, 2014 (the “JAMS Rules”)
and as modified by this agreement to arbitrate. The JAMS Rules, including
instructions for bringing arbitration, are available on the JAMS website at
http://www.jamsadr.com/rules-streamlined-arbitration. The Minimum Stand-
ards are available at http://www.jamsadr.com/consumer-arbitration.

The arbitrator will conduct hearings, if any, by teleconference or video-
conference, rather than by personal appearances, unless the arbitrator deter-
mines upon request by you or by us that an in-person hearing is appropriate.
Any in-person appearances will be held at a location which is reasonably con-
venient to both parties with due consideration of their ability to travel and
other pertinent circumstances. If the parties are unable to agree on a loca-
tion, such determination should be made by JAMS or by the arbitrator. The
arbitrator’s decision will follow the terms of these Terms of Use and will be
final and binding. The arbitrator will have authority to award temporary, in-
terim, or permanent injunctive relief or relief providing for specific perform-
ance of these Terms of Use, but only to the extent necessary to provide relief
warranted by the individual claim before the arbitrator. The award rendered
by the arbitrator may be confirmed and enforced in any court having jurisdic-
tion thereof. Notwithstanding any of the foregoing, nothing in these Terms
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of Use will preclude you from bringing issues to the attention of federal,
state, or local agencies and, if the law allows, they can seek relief against us
for yé)llgls?

These Terms of Use will be governed by and construed under the laws of the

United States (including federal arbitration law) and the State of California,

without regard to conflicts of law principles.

(183)  ARBHERAE, [TEIT~NORRPSL T2 P awlBg L Bbits,
(KT B AL BP0 2mmTHEN,) MEEEFHo72L LT,
ZOMFEZEOFNEIZT + — I AT B TITBITHMEREZ T/ 5 2 &30
FonhwekanTBl), TNEZT-5DTHA ), See EEOC v.
Waffle House, Inc., 534 U.S. 279 (2002). A - Hi8E (4) - 772H.
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Recent Jurisprudence of the U.S. Supreme
Court over the Federal Arbitration Act:
“Consumerization” of Arbitration and
Shrinking Civil Justice

Hisashi AIZAWA

This Article discusses recent developments of the case law of the United
States Supreme Court with respect to the Federal Arbitration Act, and their
implications. Since the end of the 20th century, businesses in the U.S. have
incorporated arbitration clauses as part of standard terms with regard to con-
sumer transactions or employment agreements, in which arbitration had not
been popular traditionally. Such arbitration clauses usually accompany class
action waivers, and cover not only disputes over the contract itself but also
related claims based on state or federal statutes. This practice aims at con-
taining class actions and/or other collective remedies; therefore some lower
courts, especially state courts, try to regulate, and to limit the scope of, such
arbitration clauses. But, recent decisions by the U.S. Supreme Court, espe-
cially AT & T Mobility LLC v. Concepcion (2011) and American Express Co.
v. Italian Colors Restaurant (2013), held that the Federal Arbitration Act
required enforcement of an arbitration clause as written, and upheld the
validity of such clauses (with class action waiver).

This jurisprudence is contrary to the traditional concept of private enforce-
ment of law, the notion that civil litigations are part of beneficial governance
of the society. On the other hand, competing conception that understands
civil litigations as burden and obstacle on business activities and the society
as a whole, has acquired momentum since the last quarter of the 20th cen-
tury. Many aspects of civil justice system have been faced modifications by
case law or rule revisions, which strive to limit the role, scope and impact of
civil litigations. The developments regarding arbitrations are part of such
trend, and, in that sense, conservative swing of American law. In addition,
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the analysis of the cases reveals that the arbitration jurisprudence is based
on the formal (ized) conception of contract and contract law; further inquiry
on the affinity of the conservative legal trend and the concept of law empha-
sizing formality would be worth.
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