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(43) Palsgraf v. Long Island R.R., 162 N.E. 99 (N.Y. 1928). See also Dobbs et
al., supra note 27, at §202. JEH X 1, #EY#ESHORO T T v 7 4 —
LATHEBEEFo Tz A HHOBHELSEE L, ZORBICRIESH
ELTWERZRESERICH LIAATZ, ZOE, FEEIH > TWzik
KA ORDADTHREE EICEL TREL, ZOHBTTI Y b T4+ =20
FOFHNCE W TH o 72BNz, XL, TS THEEB LD,
YAIEFLEFETH L, —a— 33— 7 NS, RESEEOMK
WAHREHELLZEICAZ )V AEH DD, 7T 87+ — DR
BN X L TECHEERB Yo TVl dE2A 20w E LT, X
FROFHPA R L 72 SORBIE RN L72FBocike LT, FBIT - 748
(260163 —165H, FEE [7 2 ) hAEATHE] (ks R,
20074F) 107— 1098, AN —HF [FEFRB O] [ToRppEE] 172—
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G IO > TV BB ORI\ T, ORI T Bl
B L 20 5 FRIATEZEEICIRE S b L v 9 Cardozo #FHHIE D
BB AT B Y 274 b A > M OIS U CIUSE S b,
COWEB TR L2 0% S OEERAOERE, Tl
RO DI = & 24 ), FRATAAB AL LR
K% LA E SN b, CORBAER S LTOMR Y L, BRI
BUTE, BRI N B < O CF R REbERARA =
NTVGy 2T, WEOERMAFBOATE, T ORI B
CUBHREATES D & L BT R Chy o 7 ) b TS
TWbLDTH5b,

3. BRRERIA ) Vv AR
HOED &9 B REEROBEEES [HE] 1TEIWTVRE0IH LT,
SREROEIAE TBIR] 150 Tub BV bl T S o b,
KR OURER AT BEOTRS £ 02 0fF BENUR L Tfiork o b

1738, KAEA NEERB OB - AL R R] MBI T7
A EHGIE®R] CEZEM, 20124F) 172—173E, FH - widgiE(5)
MEEREEoMR] 16— 1218, Wk - AiiE(39)54—S6 % 2D % .

(44) Restatement (Second) of Torts §281(b) (1965).

(45) Dobbs et al., supra note 27, at §202. See e.g., Tetro v. Town of Stratford,
458 A.2d 5 (Conn. 1983); Thompson v. Kaczinski, 774 N.W.2d 829 (Iowa
2009); Leavitt v. Brockton Hospital Inc., 907 N.E.2d 213 (Mass. 2009); J.T.
Baggerly v. CSX Transportation, Inc., 635 S.E.2d 97 (S.C. 2006); Haynes v.
Hamilton County, 883 S.W.2d 606 (Tenn. 1994).

(46) Roscoe Pound, The Spirit of the Common Law 21 (Boston Jones Com-
pany, 1921); Roscoe Pound, Interpretations of Legal History 56 (MacMillan
Company, 1923). KT - #i#8iE(26) (—) 7H, FFEIEL - K TR [7 2
U EAM] (HARRFAL, 55/, 20124F) 67E,
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DRI IR £\ LA F < COENIEL % 2 2 DI LT, %
KEFRDERRIL L A EF<TOENMEL IR X 2 ORI 4 £
. E 7 OB A 2 5 A % T HOHERIERS &\ Bk
PEERDDTHE, LitioT, WREEBTIE, FEEEATEN
B B K= DI DIAAREAT B DY R ER L 5 5 2 LA %L
DChEL Fhbh, TAYAEEBGTIE, [ LA TH - T b
BB L UEERG 2R TV RITIUL, A7) Vo v AL W) REPAT
BRI LD THE, SDX) HERERNE 7)Y o v AW
DE R I, Palsgral FHEAIHEE LCHE Y, KHEEEE MR OB
b DR R 5 & & 12, WETHEEROUIIC L > TEEH LT
VR R AT S 1B BRI b % o 1o S b b, LR
FOWMBITL T, REEICLIDZBEROLWEEIZL > THEZHIHEESL
WD BRI L7270, B\ AT AT & o TH B HEE 5 2
WA, A7) Y v AW AT 2 OAEY) % 8IS B TR
FHEATRIOD 2 L 12 Y 5T, AR DRER BB TR 7 /) ¥ 2
L AERAHER ST B DT

ZDEH, ATV Y AIHTFLOMBREICLoTETE EVHFE
RH, )RS ORE S LATBOAMA T R R 5 RIS
PO F OB L) 57 A% R S 5

(47) Pound (1923), supra note 46, at 56-57. KT~ - BB (26) (—) 7 H,

(48) Pound (1921), supra note 46, at 23. KT - Fif8iE(26) (—) 7 H,

(49) G. Edward White, Tort Law in America: an intellectual history 106-110
(Oxford University Press, 1980). KT - g8 (27) (=) 59H,

(50) White, supra note 49, at 108-110.

(51) INRF [ DM EIFHE & BFIIEHE— 7 2 ) A ARFEAT ALY AT
A R AT MBI R T T 12— FEE53% (2003) 47H P
T, KT - w86 (—) 13H,
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&, FUATATH> TORMICE > TART ) V2V ADFESNLDED
13%Zhbo>TL B, 71— (Henry T. Terry) (&, fefafEzgitiio® z J7ic
SR Ve ADHIFER E LT, K0 50855 T w0, +4b
L, QVAZOREE, @QJAZIZBEESNLG SODffERV LEENE, G
) A D & BATADERT HEIHMOAfEZ W LEZEME, OFEHITT S
VA7 %L SELTHICE o THIEMDSER SN EHRME, T4hbb,
VA7 O, ©J A2 2B ETICHIHMNISER SIS Th S ) HRMA,
Thbb, VAZOWLEN, Thb, 79—, UEDO550FFEEZERE
LT, BEAPTRLESIAMHBIZKE L) A7 MM 2 2HE, *
TN)T 2V RZEEDWTELERE) EER LT, 20T ) —DEZ /x5
SR THEAM S U095, Y FORA (Hand Formula) b 5.

N ROEREZ, 27Ty AOFEZHW§ 57200FHEE LT,
N F#HE (Learned Hand) 7% United States v. Carroll Towing Co.
FIZ BV TIIB L7270 ¥ = o 2R Th B0 FREEE, ROFH
HOTEITEE DD o 720 B0 OHMNE, OBIENOLRH LT T

(52) Terry, supra note 33, at 42-43. JIIJ= - AifE (51)53 =548, “F¥ - §j
F57E (43)285—290H CH MM EN TV 5,

(53) Ny FoBRICHET AL LT, BRELAH D2 EICBITS
[ L %] e L ANEAT A ] BB [HARREFZOE
Bk (F)) CHZEM, 19964E) 55—56H, YR - iBEGH2HE, F
HF - JiETE (43)266 — 290 HZE DS 5

(54) 159 F.2d 169 (2d Cir. 1947). AL, =2 —3— 7 EOWBIFITRE X
NTWIEDREN, ERhoy o h — 1@ E LTk Lz, jiEs
NWCWihERR bz LT, OBER, ke, 578 -0
B, NEBOIEE, SREBIGFO 5 YF5 10 U CTHEREG RN
ERELICERZTH L, ZOHBIZMAN L7tk LT, filll - wis
1(26)72—74H, AR L ER] [FoRABEE] 170—171
H, FEEY akoeR] [720) nEHEE®R] 166—167H, JNE -
B8 (51)55—66 HEEhd % o
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DS N B FRME (Probability), @ZMIZ & o> THAET 2HEOE AN
(Loss), @FHid7-o 2@ 22 EE % 4.9 & (Burden), ® 3 2DER
X o THRES NG LB L7z, REOIRVET T, BFEHIZHOZ) 7%
N CTW/i-oThl), REXTET L BKPL &40, MR IIARICRM
BZEEITRETHo e W SNz AEIZBWT, N FEHEDR
WHL72ER, $4bb, B GEY A FHEEOEE) P (BEREOH
P XL (JBEH) LD SNASVGEIEA T P2 Y ADH Db L)
kit DATA A M SEH SN, T A ) AR B BT,

RHEIIREZ BT 2 2 L2 BEOHME T2 [HEERFESE] OBGRN

KIEICKE L PEEG 27,

COEHZ, ATV AR, MACTRITELIBEELS 228G
) A7 BEATITE, $720F, SOOI BV A EEMTLI L%
BAATHE, LT, #70 Ty AL, BHIE LT, ARRATA
DI WTHW S NS EEZHENTWEDS, FiskE LT, %
FHEPEBESNLHEEL DD, B2, BHBEEE P RRERS, FBIN
BENDIHEIEDOWTHE TS I EPHETH L L EZ ONLEIE,
BIEARI 2 Rl % b ZE L7 LT, BREINDATAKEDSRE SN TS,
INLOHE, FHNGEAOREE LS TITEIT A 2 L AW REE 7
BELCHREECH L7720, ZOIERIIE LGN REELIL) 22 OH
DEREINDLDTH L, LT TIE, WHREZEOR ) ¥ = AFREHME
BLUOZFOMGRIRR ARG L, EOL) 2RIl EOREOTERGT A

(55) Restatement (Third) of Torts §3 (2010). #&E DT A S HANEE %
RV7zZEZD0E, HEZ D -0 T FRWHERZARNE, HEOFRIREZ
B, HEY A7 20 - B S 7-00RO 3 EREFEEL TV
5o

(56) Terry, supra note 33.
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e DL ENMBEEL L THEERIZE > THEYITH 2 D02 WL L
Tw<,

M. HHEEZEORT) D o v A0 HE

FAIE. (mental disorder) 0% 2%1%, BHIE LT, HOORETS
kLT AT I SRR B R Ao
WC, [TZ32=2F7 4 ORTHEIGETLZENTEED, EEICD> THE
S % 7= LKA | SR o LB, RN A B AR T B B
Wit L R BT % b 0Th ), HEREATRE 1
H AR 2 B | & B84 2 b b FLE N2 7%, AT 512 R
Bl L1, (SR E 2 R A AU 5 R EDREIRIT o,

(57) AEMEBICIIMA 2R H 0, IBRIIEN s A L LT insan-
ity % lunacy &\ ) FEASH W SN T W75, HAETIEF 1 mental disability
%> mental defect, mental impairment, unsound mind ZASH WS N TW5
¥ 72, KiyMEsE/) (mental incapacity ¥ 7213 incompetency) X0k Higg
(mental deficiency) & WHFERLH 2, LA L, BaEEIIHARE LTH
DOENTI D o727280, MBIZEFRT ALEIE D572 See William J.
Curran, Tort Liability of the Mentally Ill and Mentally Deficient, 21 Ohio St. L.
J. 52, 64 (1960).

(58) Keeton et al., supra note 27, at § 135; Dobbs et al., supra note 27, at § 130.
ZO LI, KMEER I -ROBKEELZALE TV LIREITFLT,
KEEFEDE A TIE, FMREEOITBZ AR EAZL, §XTDOAAL
PEARBRIZIMAL, ACOEEETA72OIATHT A I L Rkd5NT
W2 [Dobbs et al., supra note 27, at §131], 7272L, WA I 7 FMTIZ,
7TV AEOREEZIFCT A) HICBWTHE—, FEEEEOET TR
HIZ5% LT 5, See Yancey v. Maestri, 155 So. 509 (La. 1934).

(59) Stephanie 1. Splane, Tort Liability of the Mentally Ill in Negligence Action,
93 Yale L. J. 153, 154 note 5 (1983).

(60) George J. Alexander & Thomas S. Szasz, Mental Illness as an Excuse for
Civil Wrongs, 43 Notre Dame L. Rev. 24, 24-25 (1967).
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WHEOHWRNZHFLTBLY, HCOIT A% 2 bO—L§5 2 LT
SRz, BB EGEANLE CIEEICESWTTE T4 2 L8 TE 2w
B AERTLLDOLT D, RETIE, 7 AU DB EMERED
7)Y x v AREIEDOFRB L OB v — V%) =T Y T — R
ZH LA B, T LT, ZORMEYI S L2 BT, FIFARIZ IR
FLTw,

1. BHRBEO N7 ) U v AE i
(1) HMEBRZEDOR 7Y Y 1 v ATDOWT DOREIFETE
TANIECBCT, FRIE LT, MMEEDD 5H A SN LR
FHHE, WBEOMAEE, HET), HEAMACAGEAORELF LT
Be Lo, WEOHIHENAKI LTV THoTh, %71 Y x
YAEMOFBITFBNE 7213 [H2% ] ARSI S W CHRF S
b7, HEIIBMEEOD 2 GHANLFARIATE L7 2 & 2RI L <
EE%%hé:&@f%&w@f@glzwﬁmu,mmﬁ@%?Ux
® Weaver v. Ward %??{3% V=T Y7 — AL LTHEALE M, 18944FED
WmewHWS$gk;ofTXUﬁm%%%éh%:&ﬁ%%#té

(61) Dobbs et al., supra note 27, at §130.

(62) Id.

(63) Weaver v. Ward, 80 Eng. Rep. 284 (K.B. 1616). JF /&5 X 2%, #&EYIC
XL CRATIC L AREFDR IR L 2FHFC, R AEsSNHEES
HGz7-0ThE, IEREFRICBWIETZEDLLITUEL S v, |
L) ZEDPIRENT, URIEIHEEEEZ R L Cwizzo, REFRIS
BWOBMHEEESMMANHEEL S 2 2HGEICEETEE D LHRENT
7205, WHBEED S BETETERICBITL T, KNLBEEOE LD 58
M EE OANPATHEERE SR EI N TE 72,

(64) Williams v. Hays, 38 N.E. 449 (N.Y. 1894). #5 Y ix, 71 v ZRIPLAR
(UUF, THREMAR] L) ZEEMEPICRIEB L, LSRRI L
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n7z

19344E D 1 RARPAT AT AT A+ A ¥ F2835:121%, [ITAENT
&b F I3 EE R (an insane person) TZRWRY |, fTAEI A7
Vr v ARMGET L 7DD T & B AT AIEEL, [FEEOIRN
TK%H%%@A@%@T@%Qtﬁ%énfwtﬁ,w&ﬁmﬂiu
A PZBWT [F3MREE] L) ias L 0772 LE S M
éﬂ%l:@ﬂﬁmowf,w%i@&%fﬁ%%%&w~ww%m&
B HPUHAA 55T H o 7255, 19484 1T R BB ISR B0 70 JLitE % 5
FIF % DU 4 i BATEAE L C oo 2 B S RC B

ZLTEDk, 19655 D% 2 RAFATHEY A7 A4~ X~ b 283B5:IC
&, (TAEDSTELTHVIRY, fTA# IR (nsanity) ¥ 72131l
OFEMHEEY (mental deficiency) TH 5 Z EI2& o> T, ORI TICE

THAR L 720 UEEWAG 2 Y L LFPTA L CW iRy e =3 1T E 5 0 A
WE LRBEETORMA TS 5 HEX I, YOI Y OAFER
FEFTHICEIAZODTHALFRLT, YEEFLL, ST L
T, YiI, FxEUITo T 0S54RI HIET 2  CHEMIKETS
O, MHPHEZ 72005050567, FEEIZ, YT 2ORMEE2xH ),
Wz, BHEMAMOBEIG L TCEEEZBDRVEFRLLY, =2—
3 — 7 MR, T T B DA O AFEM 2 AN FEAT A 10
LTREMICHELZE) L ESEVRVWOTH ), HBIEEEDHDO &
TNV ABHIAFATE L TELEZB DLW ES ) HEHIT 2w,
LT, YHFROFEFHRELHE L2,

(65) Restatement (First) of Torts §283 (1934).

(66) Restatement (First) of Torts §283 (Supp. 1948).

(67) Splane, supra note 59, at 155. 19344E 7> 5 19484F O [ 12 HY & Ju 724
FHEBD R, FICHMREEORBE L A2AFET A EH-725DTH
5o Bl z21E, McGuire v. Almy, 8 N.E.2d 760 (1937), Van Vooren v. Cook,
273 A.D. 88 (N.Y. 1947) 2 5, Mi—, WMEEEDN L) V= v A2
DWTEMED S L LH/RSN/-FiH L LT, Sforza v. Green Bus Lines,
Inc., 268 N.Y.S. 446 (Mun. Ct. 1934) % %,
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H%%ﬁk@%@tﬁ%L&wﬁﬁmﬁ¢%ﬁﬁé%@§h&ﬁhkﬁ
FEINTEY, KELIZIMEDT T ) A ¥ P EER S L7208
ENTHBDTHD, 72, 20106FDH 3 RAFATHE) A7 4 M A2 M
(0T KIS, [ATAH ORI F 72138 E 2 & (mental or emo-
tional disability) &, 74BN TELTHRWVIRY, 2074 A7) ¥V =
L AT B DT ERET BB S M | ERESRTHY,
19484FEDH 7)) X > M PUBE, RAREZE DA 7 ) ¥ 2 v A & FEN G
NOFEMETHWTT 5 L) FIT—HLTWb,

(2) SR AR I < S50 7 Lk

Williams v. Hays Hjit% ) —F 4 v 7 — 2L LT, WEEZ I35
A DR ST TRAE £ 15 3 ISR 7o, B L
T, I O B R 2 C R DR DS 11,
DR ATk REIIT & 2 AT BB I L
BT £ RS, TR <, AR R A 4o T bl
BORTTHE T % & L A SIS i, TR 2 5 & 5 124
NBOThE, CON— M, SHOHBRD 2T 1 b x> bETER
NnNT&72,

SRR 76D SR A D BT LT, 5 2 JOREEAT A )

(68) Restatement (Second) of Torts §283B (1965).

(69) Restatement (Third) of Torts §11(c) (2010).

(70) AT, LIRIEMESO BERM 2RI LT CERERRS IR, 2258
Wz [ohfedk] Lo iEr v, RN EREICEI L WIGED [
] EXHILTwAS,

(71)  See e.g., Armstrong v. Cook, 229 N.W. 433 (Mich. 1930); Cohen v. Petty,
65 F.2d 820 (D.C. App. 1933); Driver v. Brooks, 10 S.E.2d 887 (Va. 1940);
Lehman v. Haynam, 133 N.E.2d 97 (Ohio 1956).
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ATA MRAYP283CET AL b b TIE, [—HriREEIRRE ()
EFRRIZIEBRIE E R & o TR Z 2 0SS —Fii 2 o F i, 43
ATHIEED &3 AT L1 Th b ) A E e s I ZBIC AR b h
LA D RIISE SR B S A R AT VA, SOk 1%
St 7 RIS AR 2 L KB S TV BB S LT, AN
Ik <menhTwnaZl, BLU, MBNESDPOMEICTIES NG S
&ﬁflfiébf%ﬂfb\%}l EHIZ, ME&EaryheTE, 20X ) —HY
% 7RI R 5 AL, B ORI FCEZ0 L) 2RO
BVAL Y ST IATEF B = & AR S R — 4T, MOk T
EOBECA VT A T2 C AR b R ST, R
BUARIEE, TR B YA IIE & ) B AR S U
T, TR WS A1 DR S 1D DT B
LT, B 3IREAAE AFA b AL F11ADI b FEMORES
HY, F&T A b AT, ERIZCEEEORE LT, UHEE K
i, T A AMERIE, BRSSO TH ), SR L LT,
TR A LAIEEIT k5T 89 4 A=A Y ST 5 2 LT A %
o P i By FERI R LI A i & LT BB S0,
SN AR A U E AT R Ao 1 2 & AT B
FE) . AR TR AEHI S LT, LTk 2 s
L7 B, 2 OSTHOII, 2 ORIATIR O T B 4 5.2
B, FEAEAET T BRI £ > CRIBLE 2> Tl 9% T > b

(72) Restatement (Second) of Torts §283B cmt. b (1965).
(73) 1.

(74) Id. at cmt. c.

(75) Restatement (Third) of Torts §11(b) (2010).

(76) Id.at §11 cmt. d.
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O—V§ 22 ENTEDLMFFSNLRE, [TAEDFIRENT-7220
MOT7 FNA A, L) bOWEFNL, £ LT, ERMLLMERDT
RITEETH o 2B, TNOOFRIED VT, FEEAHET %,

COEI BN — VI, BRIV — LV 2T RTOEASIERTL 2 LOR
FHE RN T 572012588 S zplvb & L ThERT s hTws, B
B 795U 3D S I Z DE R D G IR B S b DI, F1k
BEfGE O A L AR, BB REATTRECTd 5 720, AL HEE L v )
BRIIZHTIE T, BN OMIEEEHE > TR AR ZnEER
BNDOTHD, 72721, FEHMIT MRS B R E DS AN EAT A
T L7 A BB ORIEFEE S GFH DS, TIUIHS Pt e 25
B TR, ZEESNDIRRDO 1DTHY), ThzEETLLH5ENT
ﬁﬁﬁ%ﬁi®ﬁﬁgiw%u,iu%&%ﬁ%%ﬁ#é:kﬁféﬁﬁo
72720 T L, ENLHTO B CORBRER Z U AHFE L TReiie 2 0 13
BREIRICET 216z b &0 T, UHFMIAEHWICTFRTL LM TE
BpolzZ ERNALRITIUE R SR\, 2O X ) Bk LWALEFE TSR
TZENTHEIE, HHICAZ) Yoy AR, BHFERIIATREOH
MEEZONDLDTH D,

(3) ZEZEm0 72 Fsthp
TARE) T iU 2D (22581 2 DA e LI IR, KRR HEE D
SN AR L > THEDI A2 2> MO — VL 2 LN TE Lo
B IE, BEEEEET 5 2 &% ClE ORBMERES & RERICEE
HEBANDHMEI IO NWT AT ) DV YV APRBES NS, L2 oT, 2%
FER AP X o THEENGERR T 5 2 EATTE h o 2561213,

(77)  See Driver, 10 S.E.2d 887; Lehman, 133 N.E.2d 97.
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HORBMEE L FICEBN AP ANOIMEDHEH &b, 6 21X, Turner
v Caldwell JRIE, 2 Bl TiErh | P % & & 45T 5 7%
A T b I 7, B D AT E R Y, T
ORI LR TH ), A R B R BV CH
b BRSPS, 3R T MR, KBHONT
RSB EIE A 7 ) ¥ 2 v AL L BT BT L TRIEE 5 LR LT
D, KAELFETH L L LT, EEBFOHRE N L, oMloFT
b, RO DL i, I 5 - &
PTE ot & LA, BRI R & % 5 2 b LT
B ATAD ML LT, WSO E BB S b 5.
Lo L, BIAME 7256 & LT, Breuning *Uz(ﬁ%c;t, ZEAE ) T G e
DEAICE TN GHBHEBRDO LV — L2 EHATADORIETEADTH
D BRI 1 365 C ZEREA0 A RS L ST 350 Tl 22
DR R AR AP A 5 T o 2 & 2R LA LEdioT,

(78) 421 A.2d 876 (Conn. Super. 1980).

(79) See e.g., Sforza, 268 N.Y.S. at 446; Kuhn v. Zabotsky, 224 N.E.2d 137
(Ohio 1967); Bashi v. Wodarz, 53 Cal. Rptr. 2d 635 (Cal. App. 1996).

(80) Breuning v. American Family Insurance Co., 173 N.W.2d 619 (Wisc.
1970). JFEX A5, #E YIRS ORBIZIMA L Tz ARSElL§ 5 8
I SN TAHEEL 272720, YRBAHZIRHRLE-FLTH S,
Y PRI attid, AEZEOEFNIZER»OEE % LIRS £ 72138551
ICEEbNI OB E OERCTHEILT A ENTELNo720DT, AIZHKT
VY x AR BWETRE L, v ATy Y s EEpTiE, [
IRDOIDBFEIER TAD A, BRI O &9 % BRM 2 HE & RICB
W A5 2 SR OB 2 SRR I MER ISP N A RETH ), HEHEE
V) R V= VDT TRDNDLRE TRV, ] LRz BT, K
I LT, TADOKMN R RIFICH 72D TIERVDT, AldH
L ORERLIEAVEZ 2 TTREMEICEIT 2 AIRA S o 7o L BERIEHECE T4 2
ET &) LR, XBHROFIEH T MR L 720
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Breuning HIiit % i L 7 30HIF L, JE500 7 MR & JE5600 70 LR
L L CHA & L TR, EAOWEEN TR AT TH S5 58, &
FRATHERES) & KR O AERE ) % (X B 2 BE S 2 2 L e S b —
1, B < & b\ OB DTEAT LR CE, RIS & R &
DRI S K ¢ L BRI L T2 0TH Y, ik ORF g
(KT 2 ARG Cdy 2 A1 b B, I S X 1L 2
FU 3 Z R BRL TS, Breuning HHA i L FMECHATE, 5 F
F O EBIRL=0TH Y, 7 A1) 5 ENCRBEOHIE H L i 2
igfi 7 A4 A2 ¥ YINTIE Breuning HPIIHE o THEFER 2 AFAHE &0
HTES R T LTk v, MBOM IR0 T OB 4 % B>
THREMEEE ICEBHNEGHEANOIEMEZHEH LCB Y, Breuning HHo Ik
HE AT L2 2 & 215 2 LA H S o 2

L7dinT, 7 A0 HiEO—Ri R L LT3, 25mn imks
Fif & LT R TORWDTEH ), 2 ORI A% AT C
5% L EROREE L A TH S L B2 5D, 7751, HFHO

(81) Breuning, 173 N.W.2d at 624; Edward P. Richards, Public Policy Impli-
cations of Liability Regimes for Injuries Caused by Persons with Alzheimer’s
Disease, 35 Ga. L. Rev. 621, 636 (2001).

(82) Jean Macchiaroli Eggen, Mental Disabilities and Duty in Negligence Law:
Will Neuroscience Reform Tort Doctrine?, 12 Ind. Health L. Rev. 591, 615
(2015); Okianer Christian Dark, Tort Liability and the Unquiet Mind: A
Proposal to Incorporate Mental Disabilities into the Standard of Care, 30 T.
Marshall L. Rev. 169 (2004).

(83) See Buckley & Toronto Transp. Comm’n v. Smith Transport, Ltd., [1946]
O.R. 798.

(84) Dark, supra note 82, at 190.

(85) See e.g., Jankee v. Clark County, 612 N.W.2d 297 (Wis. 2000).

(86) See Bashi, 53 Cal. Rptr. 2d at 635; Ramey v. Knorr, 124 P.3d 314 (Wash.
App. 2005).
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(87) Grant H. Morris, Requiring Sound Judgment of Unsound Minds: Tort
Liability and the Limits of Therapeutic Jurisprudence, 47 S.M.U. L. Rev. 1837,
1844 (1994).

(88) Seee.g., Keeton et al., supra note 27, at §32; Dobbs et al., supra note 27,
at §131; Restatement (Second) of Torts §283B cmt. b, §895] cmt. a (1965);
Restatement (Third) of Torts § 11 cmt. e (2010); Curran, supra note 57, at 54;
Eggen, supra note 82, at 629-631; Williams, 38 N.E. at 450. ##i[1 - B8 7%
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(92)
ERRIMLIF Tl WO B H A,

(89) Williams, 38 N.E. 449.

(90) See e.g., Mclntyre v. Sholty, 13 N.E. 239, 240 (Ill. 1887); Seals v. Snow,
254 P. 348, 349 (Kan. 1927); Kuhn, 224 N.E.2d at 141 ; FitzGerald v. Lawhorn,
294 A.2d 338, 339 (Conn. Super. 1972); Jolley v. Powell, 299 So.2d 647 (Fla.
App. 1974); Turner v. Caldwell, 421 A.2d 876, 877 (Conn. Super. 1980).

(91) Francis H. Bohlen, Liability in Tort of Infanis and Insane Persoms, 23
Mich. L. Rev. 9, 31 (1924).
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(92) Dark, supra note 82, at 213.

(93) Id. at 212-214.

(94) Morris, supra note 87, at 1843; Eggen, supra note 82, at 632; Robert M.
Ague, Jr., The Liability of Insane Persons in Tort Actions, 60 Dick. L. Rev. 211,
224 (1956).

(95) Betsy J. Grey, Implication of Neuroscience Advances in Tort Law: A
General Overview, 12 Ind. Health L. Rev. 671, 681 (2015); Adam J. Kolber, The
Experiential Future of the Law, 60 Emory L. J. 585, 622 (2011).

(96) Eggen, supra note 82, at 595.

(97) Daniel W. Shuman, Therapeutic Jurisprudence and Tort Law: A Limiled
Subjective Standard of Care, 46 S.M.U. L. Rev. 409 (1992).
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(98) David E. Seidelson, Reasonable Expectations and Subjective Standards in
Negligence Law: The Minor, the Mentally Impaired, and the Mentally Incompe-
tent, 50 Geo. Wash. L. Rev. 17, 46 (1981).

(99) Id. at 44-45.

(100) Richards, supra note 81, at 658.
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(101)  Splane, supra note 59, at 160-162. 5 EEZ X, MEICH LAD S
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MALDEDY FE Do kb, A BENPIKT L, BEESS
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(102)  Splane, supra note 59, at 163-165.

(13) Alexander & Szasz, supra note 60, at 38.
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(104) Id.

(105) Id. at 33-35.

(106) B A MPAREI (% (structural neuroimaging) XMHEREA x — 2 ¥ 7
(functional neuroimaging) #* & toliiFrS—#t %59 MRI (Magnetic Reso-
nance Imaging : 5 LME# %) % CT (Computed Tomography ; I > ¥ 2 —
yWiER) A% v, EEG (Electroencephalogram ; i) %5 o4& iyt
PEWZIE, MORE AR ETAIZODFRTH A, T/, WIETIE, PET

HEBh 69%25 0 (201848 ) 427(1219)

=
A



F =%

R

v

AR A O MBI O T

L ADAE, % L CHAEN ORIEZ THET 5 & b iR HELS
TETHY, 7o, WHRBATRERIIRE L TR 5N TS 10
AT BT bIHLE LTROT b A0 A VA E W) i
BHITE TV By BUFTIE, TR A A & 1L B
FRAEOHPIORB, 5 X ORI I~ B0 7 A0 T
PRI B A A LTV G

1. REATHFEDIERE & il
N B EEOREEE 2 20 FEHTH Y, MNMIESOERIZHEINT
FHEIT 5 EEZONTER, ZLT, NEATAEE, AIHDOOITH %%
Y BEETN D B L) FHRIC ST, FOBRT L E ORI E
(480 ODEIET B bOTHE EELONTE Sy L, LR
DREIZE ST, [ LIFERTOR b OXHER SN OTHIE,
bbb, [BER] BTN F CHE SN TWZLLEIZIRANOMRIEENIC X -
THEEINDDTHIUL, = DRI A ORI B0 &
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Magnetic Resonance Imaging : 5L RERE M (%) S DMikeE S £ — 2
YT & o T, BHEEEOMOREEECRRERIG IR T 5B A E i
552 ENTE 5, See generally, Nancy C. Andreasen & Donald W. Black,
Introductory Textbook of Psychiatry 101-115 (3d ed. 2001); Eggen, supra
note 82, at 618-619.

(107)  See Jean Macchiaroli Eggen & Eric J. Laury, Toward a Neuroscience Model
of Tort Law: How Functional Neuroimaging Will Transform Tort Doctrine, 13
Colum. Sci. & Tech. L. Rev. 235 (2012); Ian J. Cosgrove, The lllusive “Reas
onable Person”: Can Neuroscience Help the Mentally Disabled?, 91 Notre Dame
L. Rev. 421 (2015); Eggen, supra note 82; Grey, supra note 95.

(108)  Grey, supra note 95, at 673.
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(112) Eggen, supra note 82, at 594, 596.

(113) 404 F.Supp.2d 676 (M.D. Pa. 2005).
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136) Eggen, supra note 82, at 642.
137)  Eggen & Laury, supra note 107, at 285; Grey, supra note 95, at 678.
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Grey, supra note 95, at 676.
Eggen & Laury, supra note 107, at 270; Grey, supra note 95, at 680.
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(142) Eggen & Laury, supra note 107, at 290.
(143)  Id. at 289-290.

(144) Id. at 290; Grey, supra note 95, at 680.
(145) Eggen & Laury, supra note 107, at 290.
(146) Id. at 302.
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Tort Liability of Mentally Disabled Persons in the U.S.

Yoshie OKITA

In the U.S., mentally disabled persons are liable for their torts based on
the standard of ordinary prudent person, therefore, they are not exempted
from liability just because they are mentally disabled.

On the other hand, in Japan, mentally disabled persons are not liable for
their torts because they do not have ability to understand and control the
conduct of their own. Instead, family members who are in position to super-
vise that mentally disabled persons are held to be liable. Although they are
exempted from liability when they prove they did not fail to fulfill their duty,
it is, in fact, quite difficult to prove that.

This article intends to find the possibility that mentally disabled persons in
Japan are held to be liable for their own torts by clarifying the negligence
standard of mentally disabled persons in the U.S., focusing on neuroscientific
evidence recently developing.
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