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How does Japanese Obligation Law Reform affect upon
the judicial judgments?
: Two recent cases about Nachfrist cancellation of contract
— Judgments of Kyoto District Court of 2016.5.27 (Case 1)
& Nagovya District Court of 2017.6.30 (Case 2)

YAMADA Toshiko

Both of two cases to be dealt in this article are about the delayed perform-
ance, in Case 1 an obligor (contractor) delayed to build and deliver a plant
about nearly 4 years, and in Case 2 an obligor (lessor) would be late for
about one year to begin lending a room of newly built building.

In spite of fairly long time delay to perform obligations, the court judged
that obligee could not cancel the contract in these two cases, the reasons of
which are that there was no reasonable additional period fixed by obligor for
cancellation in Case 1, and delay of obligor’s performance did not constitute
a fundamental breach yet in Case 2.

However in both cases obligees set a deadline for performance which is
reasonable, and it was clear that obligors were to delay even before the
deadline, and obligor’s interest which is granted to obtain in the contract
would become disappear.

In the case of late performance, Nachfrist procedure (=-cancellation by
way of fixing a reasonable period of time) is described in new Japanese ob-
ligation contract law (Art. 541) as well as old one. And in the new law also
another precondition for termination of contract is ruled (Art.542), that is
obligee can cancel the contract when non-performance is fundamental
(=when obligee cannot pursue the aim for which he concluded the con-
tract), and the just latter condition become thought to be substantial and sig-
nificant precondition for cancelation of contract.

Then in the system which have both preconditions of cancellation it’s nec-
essary to make clear the relationship between these two types of condition,
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that is the reason why obligee can cancell the contract after an additional pe-
riod of time, deadline. However in the two recent cases dealt here the
meaning of the precondition of fixing the reasonable period of time in rela-
tion to another condition of fundamental breach does not look like so clear.

In the case of late performance, as promisor can perform his obligation yet
if he is willing to do so, Nachfrist procedure is convenient in order to cancel
the contract, because after the period of time obligee can cancel the contract
without asserting and proving the fundamentality of non-performance if its
period is reasonable. Therefore as he did not perform his obligation in spite
of the second chance given by the obligee to perform, it becomes clear that
main obligation won’t be performed by obligor and that is equal to obligor’s
rejection of performance which is enough reason to cancel the contract. In
Case 1 the contract parties set the reasonable deadline 3 years 3 months
after final due date which was 2 times revised. In case 2 also the deadline of
March of next year (almost one year after an original schedule) which the
obligee (lessor) fixed is reasonable. For reasonableness of period is judged
by existence of obligee’s interest aimed to obtain in the contract firstly, and
secondly possibility of obligor’s performance of obligation.

Then after passing an additional period or deadline to perform obligor’s
obligation as there is obligor’s decisive rejection of performance, it should be
permitted to cancel the contract.
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