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THY, [T A) HFEOS L TE, AMRELEOHNB L VZ0ES
TTHDOEO T FEINER T M2/ L TWE01F, & LTEHNDFEE
FEE (state attorney general) THh 5B & STz, L2 L&2SHIiTaE,
RafEtOSZAB L EETARELE LT, NAEREDOATERTHTH
B DALY, DAREHDOHANF L AR E L LT, NERRAT
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B35, EbF, BRACKALY 74— XY FO#i%Z D ChH#ER
ERETT A2 8L, ARGEIHOEE - AT U AD0H ) FEREAICELE
T592T, —EDEZRPDHLLEEDNDL,

Kald, 7AVAIIBT BEAEEDO T NS Y AOMBEENL, ZO
FHBLORELHO 2T 2L 2ANE T 5, B, W BHEIC
BANCRWETL T T2 7 4 — AT HHNDRRDO 5N LD, fr—Fatikit
(Uniform Trust Code), fE5tiE A7 4 b A ¥ MBI OB 2 H.LIZ, &
WEFEDEFATADTED DEREZ RO TR LRET LI LD TELHED

(1) okt [BEEMEAOERBOERER] (FEHREE, 20144), WE
T [7 X)) HIZBIT5HNPOHERIE ANF 2 (1)~(3)] AiEA31
& TF10H, 3U& 8 11H, 3159 527H (200247), M [IEeF
UKD BN ¥ AR —SNA B DA N Y A% Auifee LT) V7
A 60 [MBRELBEEEDILDSY ] FTINI41EH (M T A 160, 20054F) %5,

(2) FEEFIENZZTTHEICE, —EOMBEOEANCOVTIE, MO
PR R ORI ORBES LT L SNb, 72, FEAEOMIIBVT, &
K3AOEAPLETHY, HEIAKRTIER L, MATRELTELZW
LENTWD, TS LT, A4ERHIE, REEEFEKDEICL -
THRETHIENTE, MOMRHEEEOFR ORI ETH L, $72,
STRLE L LA ERIIEANICREZINTB LT, TitHOREAZKIZOWT
D HHIDTFAE L 22\ See generally JAMES J. FISHMAN, STEPHEN SCHWARZ &
LLOYD HITOSHI MAYER, NONPROFIT ORGANIZATIONS: CASES AND MATE-
RIALS 46 (5th ed., 2015); REVISED MODEL NONPROFIT CORP. ACT § 8.02, §
8.03 (a).

(3) E.g., FISHMAN, SCHWARZ & MAVYER, supra note 2, at 47; Evelyn Brody,
Charity Governance: What'’s Trust Law Go to Do With It ?, 80 Chi.-Kent L. Rev.
641, 644 (2005).
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B, KETIE, BEEARCLARGESE, ARTtHME L TRILEIE
o S MR B Nk HiHE  (charity, charitable organization) &SR &
L35,

2. MEREREIZL 2 EE

INISHRR I OWTIE, —fmic, MNoEEEE (Attorney General) 7%,

CRARAE L, AEROREE £ 7SS O R T
LTWEDNEREL, T 74— AT 5720DMHLNEREZ5- 2 51LTn»
B BRI, —a— - 3 HOMMEECSWT, FNFEEER, &
SEOREIEL THL, RHEOATIS LT 5 A, (3 A
B ST B R B 1ol T £ S RE IO MRS
BHEI SIHUM X EUAH (subpoen) £RAGL, = AUE AT DI
B RaEo M B A TR 2 7 ORI e 2 R, SR
LTI ORI A LT AN S AT B E SR T VB, £,
SRR A M2 352 A1 L C b L0 B % 47

(4) 5 AUSTIN WILLIAM SCOTT, WILLIAM FRANKLIN FRATCHER & MARK L.
ASCHER, SCOTT AND ASCHER ON TRUSTS, § 37.3.10, at 2431 (5th ed. 2008).

N.Y. EST. POWERS & TR. § 8-1.4 (d), (f) (2014).

N.Y. EST. POWERS & TR. § 8-1.4 (i) (2014).

N.Y. EST. POWERS & TR. § 8-1.4 (j), (k) (2014).

1d.

N.Y. EST. POWERS & TR. § 8-1.4 (m) (2014).
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EUIS S LT By 7, BEAREGE S 71 A 57 4 7 ALY E1F
B 1O BIEHER IR VIRY, FEEEIAREEOTIY £ 134K
ANDERBIZE AFBOBITE, WBICERT AL vy T4 ZIIFAE L 7%
WV, E512, MOFEEEIL, 12X ALEDINIBWTINRDERIZL 5T
BEENTHY, AREEOHINOERLD b, AHORENEHE +
B IR AT S0 % TR 5 DD 5 £ b T L
P o T, MAHEREC X BEEOEMIEC ST, —AICLFL b

THThwEVZ S,

(10) N.Y. EXE. Art. 7-a (2014).

(11) UNIFORM TRUST CODE § 110 comment (amended 2010).

(12) WILLIAM M. McGOVERN, SHELDON F. KURTZ, DAVID M. ENGLISH &
THOMAS P. GALLANIS, WILLS TRUSTS AND ESTATES 448 (5th ed. 2017);
Garry W. Jenkins, Incorporation Choice, Uniformity, and the Reform of Nonprofit
State law, 41 Ga. L. Rev. 1113, 1128 (2007).

(13) NFEEEER, 43N anr ET7ENXKICBOWTNROERIZLY,
SINTIHMFOLAIZL Y, A4 VM TIIINESHEOEBIZLY, 74
Y=MTIINEREBEOMTMmIZ L), EEEN D,
http://www.naag. org /naag/about naag/Bfaq/how does one become an
attorney_general.php

(14) Jonathan Klick & Robert H. Sitkoff, Agency Costs, Charitable Trusts, and
Corporate Control: Evidence from Hershey’s Kiss-Off, 108 Colum. L. Rev. 749,
781 (2008). Evelyn Brody, Whose Public ? Parochialism and Paternalism in
State Charity Law Enforcement, 79 Ind. L. J. 937, 947-48 (2004).
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EREAT A D O DIFIRIZ owf%bﬂfwé%%ﬂ@,~%%ﬁﬂﬂ&§
B L OIFEFRN L T B BN ZF)éo

M—DZFLED, Bl hOFHIER L T I b 63, LS
N9, EEFEBONBE L Tnb & &, FHTICX > TANSZEES
(trustee ad litem) 2SEMLE N, FRLERKIIHT 2 ET L2 RO 5/
ET%:&#%%Z

7272, EBIC s e A NN ey e Rl = 0 A e 1=

(18)

SNTWD,

(2) FEMFEA (relator)

HIEETHE L TR INEA RS, AR, BikT 24585 o0fiE% A
LT Th, NEEEEOKRRE LS9 2T, FIERRA (relator)
ELT, JHj&EEE@%“( NS ELICEIT AR ERET 52 ETES
&éﬂf\/\ 7F]J£E§1—f‘]\ . IRRA IS B\ TR 70 Pl & SR 729 L [m] i

(15> SCOTT, FRATCHER & ASCHER, supra note 4, at 2439: RESTATEMENT
(THIRD) OF TRUSTS § 94 cmt. f (2012).

(16) SCOTT, FRATCHER & ASCHER, supra note 4, at 2439.

(17) RESTATEMENT (THIRD) OF TRUSTS § 94 cmt. f (2012).

(18) Susan N. Gary, Regulating the Management of Charities: Trust Law,
Corporate Law, and Tax Law, 21 U. Hawaii L. Rev. 593, 625 (1999).
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S IR B LT ), RIS TR £ ST 5 = & kTR
LEWnZEd, WoltAG 2 AR RGNS 2 b MRETH Y, T2, #F
BEY TS, A 5SORRIHETE 5 & ST 5,
MAREEE & LTI, BRI E LT 50 hAts, Rl
BB 52 LA TE, F AT 5Ty b F T X
BRI D B M5, FIEBIRAD 5T b L ST, Y
BRKELEELTY, MAEEEATANS S LY, FLtRR
L B2 biSH S TV 2

(3) RO E 5%
(a) BB RS 5 T & IR

BRI A EHF B MR A A LT 5018, A RINFILE
FTH Y, Bl LTRARASEROEIC S S T 5 LA TE A
Ve BCTE CHERIFIE R 02 & MHRFEI I L Ol S FUERIR % A
LT kA R TIAETRIC S 55152 LIk Y, (A RLE
SR ENCLE ) & OBanh b e T,

LinLzats, ERLAEsD, HABEEEIC L 20 5 LoR

(19) RESTATEMENT (THIRD) OF TRUSTS § 94 cmt. e (2012); CAL. CORP.
CODE § 5142 (a) (5) (1980).

(20) RESTATEMENT (THIRD) OF TRUSTS § 94 cmt. e (2012) ; Iris J. Goodwin,
Donor Standing to Enforce Charitable Gifts: Civil Society vs. Donor
Empowerment, 58 Vand. L. Rev. 1093, 1141 (2005).

(21) Rob Atkinson, Unsettled Standing: Who (Else) Should Enforce the Duties
of Charitable Fiduciaries ?, 23 J. Corp. L. 655 (1998).

(22) Sarkeys v. Independent School District No. 40, Cleveland County, 592 P.
2d 529, 534 (Okla. 1979); Alco Gravure v. Knapp Foundation, 479 N. E. 2d
752, 756 (N.Y. 1985).
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FEE AR T 2 BB OFEOAEL, HDHHFEIC UL, O
L ENTVRITAOWEB XL URD SN T2 HIFEONE, QEDE
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SRR D 7 T AOWHE B L ULHIFEFEN & O, ©F DI
A E 72T & v ) ZRICL L ow Tl s h T b kb\%4i Zh
LT, REIFEFMRRE) AT 4 b A Y NS, BEEEEIKRR SN D
FHORE e H S B 0HME, &)V REMNIIRLTWD, $4abb,
OMFREREDS, DM PEIZBIT 2 A0 %2 FiE %2 IR § 2 R 2471 L T

Wik, @QBFRNFRIOFRIZ S &0 R A 2 R0 21T,

NIEMEPRE SNV L, OMEE SN TV L EFTANELTH S
B, EFRBRAPELANTELBAS72DTHHT L, DROLN TV DR
FENs, SFEMEANOBI L 723 E DM EI LN SN 7-HR 2 BT 572
OISHEYTHBE L, ZLTOHRERAY, FREL>TVLHFEB LN
IFEFNENT72IIRIE L 7 o> T A W EAHBAZEOBIEEZ B L T 5

(23) SCOTT, FRATCHER & ASCHER, supra note 4, at 2440-50; RESTATEMENT
(SECOND) OF TRUSTS § 391 (1959); RESTATEMENT (THIRD) OF TRUSTS §
94 (2) (2012).
(24) Mary Grace Blasko, Curt S. Crossley & David Lloyd, Standing to Sue in
the Charitable Sector, 28 Univ. San Francisco L. Rev. 37, 61-75 (1993). K
TIZDOWTUE, UG - Wi (1) 384—389E CaE L MM SN T,
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(b) HBIZ 31T 5 I

FBT A BB LI, SR IBTIZ B L CH ORI A A5 & Sh
SR 51D DI, KDL D hETHD.

1D, B0 b LR B BRI & ERRC S B WA A A
B, EEEOLD BREE R B T LSRR SR T by A
S, AR AORIRE T 5 2 L A HIGE LTH Y, BE0Sis
D LT\ B IEEIEATHERE L 1202 Vs, I BOEDIT L D,
Tl & 247 B IE ORI 72 1A% — 2 ORIECHEsES 5 = L 5T i e
WENELOND, COLI LA, TERE IO E AT E L
LT, HEORRO0, MMEEOREOmTE HRT 5 MR &
nas,

BRICHE, AREIEC B ARSI L), ZOIGEASENI,
B ORI LS IS & L A 5 LTV B e, RIS 5%
G0N, B0 BORODEIEIE T2 2 L HTE D)
%7, SREEEOIGEY, HEORAI B B EE ORI FY S
CLRHIEFBRAIBNT, ZORAI BT BEEORIAE, Fit
BT LT, RIS SO AR TE S L L b0,

(25) RESTATEMENT OF CHARITABLE NONPROFIT ORGANIZATIONS § 6.05
(Tentative Draft, 2017).

(26) ROBERT H. SITKOFF & JESSE DUKEMINIER, WILLS, TRUSTS, AND
ESTATES 798 (10th ed. 2017); SCOTT, FRATCHER & ASCHER, supra note 4, at
2441.

(27) E.g., Indian Nations Council, Inc., Boy Scouts of America v. Graham, 817
P. 2d 1288 (Okla. App. 1991) (MDD KR — A 25 s FUAD 72 D 1284
LD ENZHEPNI BN T, RR—A Ah Y b EURO LIS I,
fEREMPE7- 5 T D BFEFF ] OHUH L 2 3K 2 W& 2sd 5 & S5
Blo).
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AR L H S ISR 5.2 5 L) FERLAEMNTIE, ZEtHE0HERIZL-
SAEMERE & 7 BT @ﬁ%éﬁ”fd,%%@ﬂﬁ%ﬁ#éguwi&
W LTRSS EE S i(Lto
7z, BECBVWTLHERLOMREEZITTwE LT, ZhZT
’C%/‘?U®7‘FU§75§T§%§ N5 DbIFTIE% Vv, In re Milton Hershey School
ﬁfi VR 2335 &3 BHRE DR DAERE - THE D72 D I AREFEANE
FESINTDY, ZOMEREFRFELBE» O LRERD, KMHEFEOZEE
HIFNEAHSCRTEIZ & 2 F OB TEALOEF VMY TH 5 & FIE L7,

(28) First Congregational Society v. Trustees, 40 Mass. (23 Pick.) 148
(1839).

(29) YMCA of City of Washington v. Covington, 484 A. 2d 589 (D.C. App.
1984).

(30) Kania v. Chatham, 254 S. E. 2d 528 (N.C. 1979). See also State ex rel.
Nixon v. Hutcherson, 96 S. W. 3d 81 (Mo. 2003) (—%E DM fEET 5
—EDEROT L DZIL, BHETOHBELZITSELIL2HNLET AL
IEREDTEE SN HHNI BT, HIED, St HEREHTADEDIC
BLTWAHELT, e Rge BT 2RELTrIA T
JvavEHR LD, WEERDEFI36,000 N\ EFET S E LT,
SR AR AR E SN Tz.).

(31) 911 A. 2d 1258 (Pa. 2006).
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ZAE DI HOME B & N ENDHEHEH ST 2 2 805, A
EELHESR L SN DL\,

5] 2.1¥, Hooker v. The Edes Home %E%lj@‘b\“(ﬂi, W98 D Hi g 12 22
5LTEY, FHFNIHE LTV 2REEORC AT LT, EEOILFEK—
LERML, HERET 2 2 A HME T 2B ENRE SNTAS, it
Y&, L o 2B OMEFFCE D A2 HOBM S, OB E
CRHET 2 2 e RPUE L, BN L CBED R — LA OMH L MEOR
DGR RO DN TR L7ze TIITH LT, BHA—LICAETES
BREETLHXOD, YOREIEFER TH L Z L2 HHI, HBIEW
BNEEEBDIZOD I A - Ty a vy ERELEZY, YiE, X5II3E
ISR B & FR L,

T3 ANEERRBCHIFT IS, AREFICB VT, HENRZHREE DK
RIS A2 ETE, 2OZOEMIIET 5 X ¥ N —DEHBRE
ENTVRHAICBW T, BEE %> T D Zi B DI A SIS &

(32) Id. at 1263.
(33) 579 A. 2d 608 (D.C. App. 1990).
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BT, g SINHHOZEHER TR LS, MalkEE P HYICE
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EATHIRNC, FEEEEPSROONDL DD D, 2, etk
(conservation easements) OFIADBENNIZLE, ZEEEICERRETLER
W% L FIREINTVDIZE Db O, MENEREIC X 2EEIAT5 -
AEEITH B0, UHREHBEMEDOITR E %> T b T OTHER
\Z, FERDOFIEE DI %2 380 B HIBIAFIET %o

5l 2 1&, Kapiolani Park Preservation Society v. City and County of

(36)
Honolulu, FHFTlE, $FFZ2ORROHFFERD2OIANREEIRE SN,

(34) Id. at 614-17. 7272L, BAEMYSZHREHER b OUEF I X 270,
ANOFIZETIE 7% , BHENSIAES RO R T % ) ZLHEDITHIID
W, TSN IT UL S v E IR L7z, See id. at 615.

(35) [IERIC, SZEtBEDATADPTIHREE SHICERZEE G2 5MHE L O
THBHGEIT, Wog & N7 #iPH O SRS RS #AR 25580 b L=l &
L C, Alco Gravure v. Knapp Foundation, 479 N.E. 2d 752 (N.Y. 1985) (#
HEDWRNELED =012, & HIFEFEAND TR SNT205, ZEEEDFTN
2L LT E 2 O IR FE N ISREIES 5 Z LI LT, BHE S 25,
FOEIOHERFRLLFO, —2— - I—2 MRS, BENLZH
FIIRASICIRE SN TEBY, BEE o T AHEDOIT AL, JEEFIEA
DOHFEDOEMTIE R, HEOHFLZMAAECEINDE I LICEHDLS D
DTHDHE LT, FEBHES DR EEETEE L),

(36) 751 P. 2d 1022 (Hawaii 1988).
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(37) Id.at 1025.

(38) [BRIC, FIEEEICL 2EDNREBEIAE L VAL, —&N%
i x ZFx T AHRICESEESRD SN DL LT, Grabowski v.
City of Bristol, 780 A. 2d 953 (Conn. App. 2001) 2 5%, Z DHELETIL,
Weth 72 W2 EHEE LT, HLrLMEARELIFL VT2 a Dl
DICEMT 2 LR HME T 50 EF5050E S N225, R hoTwn
BN BT A DI E T B S 505, TSR AEZ Rk & LT
fHT %2 Lid, FBRATAHEDTEOIIKT 5L LT, 20EIEDEZFRLA,
a Ty MNEREE, INFRERESTFRSME IS L2512 B8W»T
1, RMAEICHEE T 2 22 i 3 255 S I3 OFGEE A L Tw 5
LT, A K L7z,
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(39> RESTATEMENT OF CHARITABLE NONPROFIT ORGANIZATIONS § 6.05 cmt.
b (Tentative Draft, 2017).

(40) Schalkenbach Foundation v. Lincoln, 91 P. 3d 1019 (Ariz. Ct. App. 2004)
UFEDBHEZILD L Z L2 HNE T2 R84 EEICBWT, RIEEEOT
BEOFIA W E LT, [ UEHEEREOMmA B L O RURIC RS @ 2
ROSNL o T-2HH,).

(41) Hicks v. Dowd, 157 P. 3d 914 (Wyo. 2007) (7 A4+ I 7 Myar v
CHIH AP OARESEB L URB e RET LI LEHNET AL
B RCATREE SMT2AS, SELEDMERM E R EH L CREER T T A e
Z L72OT, O H HERD, SitE OERFRHENE 2 BB IIERL
T2l TAA IV IMEERKIE, RS AERPEROBEITZFE KT S
R, —MAROZENEIETH L & LT, FEHEEEZGEL7.).

HBEBUAR 69%25 1 (201848 H) 95(523)



>

N

Fepl OFE DAFAEIZ S LDV TRANICE E#EEDFRO 5 b DI, FlFk
BTHY, TARIOFGREHT 2 EIZEA ORHHERF RS IR0 5
NTHHT, LOREIMTHREDIZTER, LPLEdST A7
T, —EDHMTRAICORMRETRE LY 74+ — AT M 25§ 5
ZEIZXY, AREREITHT AREEARZRILL L) LT AL ATLE
N5,

(4) Z=EtH
(a) MIMMEFEORELHE

fER G aEy - U—12BWTIE, MMEEOTLR 1L, A IR
FE % {57 & ¥ B HEF (reversionary interest) %%7’:&‘/‘]‘,@%23 N5 E
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FHIIEAHEP SR L EXT HFERTIEI LV NHTH S,

L2, EalL7zk912, MOFERED, SEHOFHATADED
BT LTWAEDED, MYICEH - BEETE 2 NICIER S b L 2
A, TEtEE, HOARELEORMIER SNSE Z L2 L TB
N, ZOEKRTIE, @FEIE, ARELOBITICELT, Hilofiszf L
VB EWS ZENTE S, $7:, BHHIARELETY 74— 2T
MR RO 8 LTh, BROBRIHES TR L b TB ) FHE

(42) Lo L, TrtBEI IR SEEME IS T2 MR AR L8 7
WE, ALY, SRS IR S SO BB 225 2 L5 T
VB ENDYH 5L,

(43) RESTATEMENT (SECOND) OF TRUSTS § 391 (1957).

(44) RESTATEMENT (THIRD) OF TRUSTS § 94 Reporters’ Note (2012).

(45) RESTATEMENT (THIRD) OF TRUSTS § 94 Reporters’ Note; Henry B.
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CODE ANN. § 35-15-405 (c) (2004); UTAH CODE § 75-7-405 (3) (2004); VT.
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(55) See SITKOFF & DUKEMINIER, supra note 26, at 791.

(56) RESTATEMENT (THIRD) OF TRUSTS § 94 cmt. g (3) (2012).

(57) UNIFORM TRUST CODE § 405 (c) (amended 2010). 7 * V) H {2 BT

5 - TUFEANZOWTIE, A [AMEFOETIZOWT—T A7
BT DY - TURNZ I —] & BiRe8%E 45 1 HLLT (20184F)

HBEBUAR 69%25 1 (201848 H) 99(527)

=
A



>

N

BRI L 5B D1, BRORICE S YRR L CH £
ML TWBEHAEIL, T XNTOREEIIRFTLEMNERDLDh, T2
SRR OENEF T IR L 0 5 Db & BT D, H3K
(BRI A7 4 M A Y MG, BFRECRDIC, BHEOS b, T500
HE DR AHIOTIRE AT 2 24 50 00, H (R, Z0k
I RHIRIZEER T H T v,

BT, BAEOEE, WEPTECEEETA L o 7 R EE
(personal representative) Z 7213ZRFEE DMFAD, RIEEFLOED T L
Y= A BRI AT 5 2 L OWE, $70, BHENZOWRE S
SRIHET B D L OTEL ) RELREAEET Bo MEORLIZD
X, BCH, AEEEOREESRITAORO ML THT 558 L
OHEFIIE, BALH L ZHEDEEN BV, FHHDIER U
RS L & BT Th ), BB BT b, REEEAA
BEHOEDELY 7+ — AT DHRICO X, BHEOMREAL AT
2 LR CERNEF Db ONIEE AL Th Sy 175 L, 43 K057
FEVATA AV MZEIUE, ZRtBOAERFEZ L, GHNZMTH
IS, FAEOHRI 2T 5 C L D TTHECH S T 5

ZHE

(58) RESTATEMENT (THIRD) OF TRUSTS § 94 cmt g (3) (2012).
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(63) DEL. CODE ANN. tit. 12, § 3303 (b) (2008); Iowa CODE ANN. § 633A.
5106 (2008); WIS. STAT. § 701.0405 (3) (2014).

(64) Joshua C. Tate, Should Charitable Trust Enforcement Rights be Assigna-
ble ?, 85 Chi.-Kent L. Rev. 1045 (2010).
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Oversight of Charitable Trusts in the United States

Hitoshi KIMURA

The purpose of this paper is to clarify the defining characteristics of the
current United States system for legal oversight of charitable trusts, which
mostly overlaps with that of nonprofits, but has its own peculiarities, espe-
cially with regard to private parties’ standing to initiate litigation against
charitable organizations for breach of fiduciary duties.

Part 1 briefly describes the role of state attorneys general to oversee
charitable trusts based on each state law. Part 2 examines who has a special
interest in the enforcement of a charitable trust and can maintain a suit for
its enforcement, and recent arguments concerning the standing of a settlor
to enforce a charitable trust. As it is said that the federal government,
through the tax code, has come to play an increasingly important role in the
supervision of charitable trusts, a general overview of the federal tax regula-
tion of charitable organizations is provided in Part 3.

It is fair to say that the multilateral system of supervision is a distinctive
feature of charitable trusts in the United States, and Japan should consider an
effective multiple oversight system in revising the existing charitable trust
act.
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