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SRR AIIET 5 L5 FE BT, ARMEIEA L H A RO
B ORI TH Y, [AkHE ABIE & A0 & 7= &+ 5 B
BB bR BTV B T, SRR I, A
BA LB LT, Bisolka 2 b CRaET 52 LA TE, N Y A1
LRI D BT, CEMEEEL, SRR L 0F BT b E
LA LR 50 s ST s,

2, BREEETIE, (R TR B0 A RAME ORI % Ol
B 2 5 & B LT A b A b L7 AT, (R TS0 &To
SRATTERS, W AHIEAE & IO B 5 B0 ARERES L < 4
WG, UL L M AR S5 L% 5 2 & F
BRI SN T Dy $7, AREROHNA R L L 5, 2132
DHIH ST 5 EACE R otk 51, @BHE, SHERDE
AEMAOGESEDVD HHEIE, TBUTICKA2EHEORRW 2521752 L
& oT, Fold, OFEEVBUM L VIGEICE, ZRtE ROELE
A, ZOAEICE D, AREEO BN ERBOBICEE L, R
= 5 B BEEOET RS 5 = L1 S > CAMER A SR CE D b DL T2
L ORATE ST S AR ABIE & % AR Bl S LT 5 X
5Th b,

SRS, AL S 7 H ORI B C RIS 2
CEATEEND LA, BHOEEE L b2, BB SN,

(1) #eshEREBRZBSI G CERISEIRA 7H),

(2) EhlERSERtkls - SR ERE32 - 5 1 OfEHH 2 (284
TH5H) B,

(3) wWHHRZE - %170 1, http://www.moj.go.jp/content/001244615.pdf (%
T 7B 20184 1 H20H )6

(4) HHHEZE - 150 2,
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723ac, - 7 LEH] (Cy Pres Doctrine=ﬁ&ﬁ‘]i&1&é‘jg AL,
M RELEOERICEET 2 2 LR HMIC, UHEAREIOHM L
P 2 NEHO 70 ITEH LTI E D 2 ENTED E SN TV A,
FAENC BT 2BATOREEFE = A VR 9 FITBW T, [ARfER
JRT I pE =R T IRIEMERIE R =B A Vg F b & NGB E
MR T WY YV P FANEBET N/ ER/ A= fEe U/ B
W/ =fFet I kit v v a b I15] LHESNTVEY, Ihid, &
KB DS - FURAEEALL bOTH S, S0 L5 AR AT
52 EW, ZEHEOBRICHOHRDERIZHAEHT 2056 THL L b
TUB, TR NECR, RS - VRO S N, R L
TOEEOHMLILAK SN TV LS, ZOMGHWEIHOERIZIZ V1R 5
ZEIPGIET DLDTHS ) W

T2, BAEDNTRITAZEDTE RS HIEOERICLY, [F5E4T
FDFDIHE > TEREFRBOWNIAE 35 2 L 2%, FrEOoHICES LTH
Bl o 72AITIE, T A HEEIE, T2 4T 4 EOEBOER] (equita-
ble deviation) 2% & DOWT, ZEBAMEIATHDEODPLANT 5, £
TIERHTADED X EH T H I L 2R T 525, Zhdy - 7VEANE

(5) CyPresid, {759 FBIXUFIEy Y2 VAHEETIEIY - 7L,

TAVAERETE [I4 - TLA] EREFSNLEIEDPLnEnDNT
WS, AERCTIIEPETCOEBI Lz -T, [V 7TV LEKiLT 5,
See RACHAEL P. MULHERON, THE MODERN CY PRES DOCTRINE : APPLICATIONS &
IMPLICATIONS 5 n.31 (2006).

(6) HHE [AHEFEOBRMER] (128 ($hwds, 19854), HPE -
I (WS Z7E]) [MEIMERE] 1228 (FhEE, 19894F).

(7) WEMR [MEEEE (k) ) 3528 (CHZER, 19894,
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QB L O AREOFH LD EDOLEIH T 217 1 7 1 LMD
FERNIICo &, 2oIUNERZMEIL, ZOMEHEm & RIS LT,
FAE D RIMEFED LT F 72K TIZOWTHIEE 72 5 W DD D RIS
D&, BETLILEAMNET S,

DIFTiE, T#IIBWT, TAYAECBITLY - 7T VEAIORA R
flZz, METE, =747 1 LORFROFEIMONAEZMEIL, ZOHGHN
BHOERICHLIMEEHEKT L, TLTNREIZBWT, EHlHFERER
FRERIZBVWTHEI SN TWRHIEDH b, NREtORTEIZBIT 25k
SMPEDORIEHEFE RS DD, BLUOMMEILOEFTIRL B OZID
BT, HTOBEEMA AL L Lzwvy,

O. 7AYBFECBITEY - 7L |

1. (R 2 N%

A7 FIZBIFAY - TUEANG, 43 LS#EH SN IRIOXF]
WEHFETIE WS, [EFE KM (a prerogative power) 12h &2 bk,
KEBIZL2FPHEICD LD LG L I ENTE D, RIFIIOW
THEATS UL, 58 (TFtE) CAREREDR D 7208, @zl
O EALE S e G, 7203, BEEDSRBEO 720 M E R LT L
7278, RAEHWMPRESNTELY, ZRtEVEMTL 2 EAEDoNT
W ol EOMAEIIBWT, EEIE, SV A -8k 1) — (parens
patriae=14 A F 7213 & LTOE) & LT, M5E0BELZET
BIEhC, WEORMALEL, MEOWIEEEDD S LT,

(8) AusTIN WAKEMAN ScOTT, WILLIAM FRANKLIN FRATCHER & MaRk L.
ASCHER, 5 SCOTT AND ASCHER ON TRusTS §39.5.1, at 2705-06 (5th ed. 2008).
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WZDOBDDEEZEZLNTWIEDT, PHTLIEDTE L0 23 ENE
722 LI X DB ORNEMYSOERI TN LTy, 271474
BHFE, S - FURIARLT, MEEOWESER SN LS, 20
SO D AR EERL 7D Th D,

TAYATIE, EERHEICL) Y - TVRAIPZENICH SN, Z &
A BRI ), CNE BT B S L Th o 2o, T
HlZE by - TUVRERIO@H & GEHIC L 5 23R 5 5 2 LS

Cof, 9IRS A BT B S - 7 LERIDEE S 1
Co s 7 A BB AR L - 7 VEAIEEF O & 5 44T
Hb, Thabb, FEOHWPIED SNLARETLIIBVT, HEOAL

5] 21X, Da Costa v. De Pas, (1754) 27 Eng. Rep.150 Tl&, H» 5215 ¥
AW, LY HELTVEOHF AN L THEEERE LS, EEE
BEEFIIEBUNOFZHEZRETEODOTH L L LT, FEICABRELT
WLFEL72BIF L THF ) A MHABE LT 72O IEEMELZ N T 2
o7z,

(9) Scort, FRATCHER & ASCHER, supra note 8, §39.5.1, at 2707. £ > /5
YFIEBILY - TUVERHIOERGRFICOWTIE, REIER (LB
% Cy-Pres Doctrine (FTRE T MR O BFHI) 12DwWT ] 15361047587
HUT (19754E) &M,

(10) Attorney General v. Downing, (1767) 1 Wilm 1, 32-33; 97 Eng. Rep. 1,
13; Hamish Gray, The History and Development in England of the Cy Pres
Principle in Charities, 33 B.U.L.Rev. 30, 34 (1953); Epita L. FiscH, THE
Cy Pres DocTRINE IN THE UNITED STATES 4 (1950).

(11) Fiscy, supra note 10, at 59-60, 119.

(12) Allison Anna Tait, The Secret Economy of Charitable Giving, 95 B. U. L.
Rev. 1663, 1679-80 (2015).
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ble intent) /R L TW5 & &, FHAIZE, FO—BWNEELOHFN
<, BOED 70 EAMEE WY 2 L) G2 EATED LV
bOThE, FLT, EESNSHNE, SHOAEHE S TR
BF 2 b O TR B2 E Shy

HE OB TR S 7 RIETH 2B a L LTI, BRI, Ebbh
AR R B 7201018, ERMTEAAR L T0D T EARIT R
B, SOLS aie, EREICHRAPNE, B0 H0IEEE KT Ll
EEMT 52 & BB T, BIEEARE DA E IO
FIZBE LD & &%, BHPHE, U HIWERD 7201155 D
B 2B 25 CHGEORT TR A L5 Lt 5,

(13)  RESTATEMENT (SECOND) OF TRUSTS §399 (1959).

(14) ResTATEMENT (SECOND) OF TrusTs §399 cmt. a (1959); Rosert H.
SITKOFF & JESSE DUKEMINIER, WILLS, TRUSTS, AND EsTaTES 767 (10th ed.
2017).

(15) Shannon v. Eno, 179 A. 479 (Conn. 1935) (4% O Hiis 12 B W T
FOnLVWEW A RET iR L, MRTALIEEHMELT,
—EDEBHIPMN E N5, FOHTIIHNZZERT 5 72012IEAR 14T
HoHHEICB VT, NEIcBW TV ED W WEIY & R#ES 2 158
Fx L CTWDLAEERIZ, BRELMEOIRGE L) T ehm b/
#40); In re Rupprecht’s Will, 65 N.Y.S. 909 (App.Div.1946) (45 0 Hb s
TTUTAY Y NOSROIZHDOIMBIREEZH L, EETHI L HE
LT, ~EOMELBETL I LPEETEDONDS, LEEiIsic i3l
WBRARVT == AW, Tz, @SB EORE CIIERD
VBLWEEIZEIA T TH 72720, YNBSS ONRMEIX, 5
TUTFAY Y N OHEEEZHH L LTEMEIND LHR SN 5)).

(16) Trustees of Putnam Free School v. Attorney General, 67 N.E. 2d 658
(Mass. 1946) (71 — « A7 — )LD - MEFED 72O I ARAZELAELE &
N7zs, M SNFMEDSBEHBD 72D ART5Th o772, 457k

6(874) ELEUG 687475 (201842 )



17 RO AERINOERO - 0ITE, BEOSHET I E0S
b U HFIROE NP LETH B, ZOMIHBLNENE D b
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b, BHIE LTS - FLEBIASE S0, AEREO IS BT
DROHER ST, (AT .

5512, AREREO BT Tl S A BT b, e,
S FURANCE Y, MHHMASBOHGIC AT L, BRI
LN FETH S, H4 7% Jackson v. Phillips 5%52{21(@ TELHITES I

£, HOOMEEZDFHERIEOMEZ &0 5 &) T35 B O Hiik

B D ETRALTHZ LD Lo N7z H6).

(17) First National Bank of Chicago v Elliott, 92 N.E. 2d 66 (Ill. 1950) ({2
FATATIE, HLBERIETLMELMH L TR EE T2 205
NTCNeDS, HEBERPINEGEZITH I LRIER L0, ¥ - 7
VIEHNC &Y, F & offtbiiae 2 8% 3 5 720 1280 SN FEERIEA
\ZEREM EEDTRENE S B LR S 7z 3)).

(18) In re Tomlinson’s Estate, 359 N.E. 2d 109 (111.1976) (S3%{E:CIcBT
BLIEFATATIE, [HAMGESG] 2SR L TR CO LN TV
D, FOEI)RIEEIHFELTBLT, - Z7LEHNCZLD, PAED
KEZEDTHETL2EENMBETHL [ 72D A ME] ZiatEs
L5 X )T XN 7-54); Alexander v. Georgia Baptist Foundation Inc.,
266 S.E. 2d 165 (Ga. 1980) (FtMEDOIG%E, BEOKRFEB LU T
BRI ST LR HNETIRBEIRE SNV, UEK
BRI L, Vo FUVERIOMH A0 Sz E6)). 7272
L, ZRMEE T2 HEADERIC L DR L 72561213, BitoHmidEs
bNTBLT, G LIEADPER SN ZMER L b L SN LN
& %o See Washington Hospital v. Riggs National Bank of Washington, 575 A.
2d 719, 725 (D.C. 1990).

(19) United States ex rel. United States Coast Guard v. Cerio, 831 F. Supp.
530 (E.D. Va. 1993).

(20) 96 Mass. (14 Allen) 539 (1867).
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BRI &R0 BTA AR L 720 < F 2 — v Y HOHIY
BHE (master) 1, 77U ART A ANEEEL, ¥HET 5L 2H
e L C—EDORMRICEED —HEZ#EE L, MoFsIconTid, FED
Wt 12 L CHEE L CW AT 7UART A I ADTDIHHT L &0
A% — A AABRL, PSR S E KL

BEATBIZ BT, BEOMSHI AR 5 L ATRTEE L %o 73
ST, BEHAETY L ISR ST VS L 51, BHIEE0ED
S, IR T BT LSk by T, BIATAIEBGT, Bl
BB L0 [Z0b] WSS L OLEATER TS L
LTh, 2, BHEY, LA H 0RO EIIT A A IR
ZOEBO 0\ ZHM I A 5 = OB ARHE L Tl K
FU SR b TE DT, $95E XA HIASER TS % { %o 7 M Ic,

DFLS S - 7 LERIOMI AT E S, (FHEHT 540 EHAWIR S
LT L S T vy RIS, B 0 L B0 700 | EE M 2
FIF 5 0 [4HT] MEFET 5 LS AT BATH-Th,

BRI IUME L A R 0T (MR O B0 0
U AR LRSI, L - S LEIASE & WS A A S b S D,

(21) —EOHEI, FHFOFR LM 572016y S, FHPTIc &
DG SNTMERICS E oW, —EOFREIIOEmuE T, T2k
HPTICIREELZRIET 282 V),

(22) Id. at 597-99.

(23) RESTATEMENT (SECOND) OF TRUSTS §399 cmt. ¢ (1959); RESTATEMENT
(TaiRD) OF TRUSTS §67 cmt. b (2003).

(24) Id.
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(26)

W5,

L B ERLEM B L OB EKIEEEEY AT A P A Y MIBUAER

20004F 12 E T —ik & L TAR S N —FEEE, B X 020034
L L7 =RAE56E Y A7 A4 M A v Mg, ¥ - LRI B % %A
L, ZOMREE LTRO LN EHOHMBILRILT HICE 72,

TY, HERENA3% aHIE, RO L) ITHET 2. [HEOLH
HIZER T 5 2 LA5EDE, FATHEE, AWREE 23RS L o7ty
2iE, DTIEDHEZAITL A,

(1) EtoaHF 7213 IR T L,
(2) EEEMEIL, ZAtH $ 72132 DAEMANHT L2\,
(3) FHPFTIE, FATEEIEKTIH72012y - TVEAIZ @A L,
Bt EOEH T 7213 — %, RBEVED AR EIEST 5 HET
B, $7308T 52 8 2 aF b EATE D] b,
F/o, BEEREE) AT A DAY M63KE, [EOLNTAEHBO
ICMEDMEFES NG A ICBWT, BHAMNTERT 5 2 L NEL,

(25) Id.

(26) UnirorM TruUST CoDE §413 comment (amended 2010); UNIFORM PRUDENT
MANAGEMENT OF INSTITUTIONAL FUNDS Act prefatory note at 4 (2006). See
also RESTATEMENT OF CHARITABLE NONPROFIT ORGANIZATIONS §3.02 cmt. f
(Tentative Draft, 2016).

(27)  UnirorM TrusT CoDE §413 (a) (amended 2010).
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HiO 7010, [RRCHE T 2 MO & T % 72 (i) 7 5 & 5 2
E3ed D ECE B LT B

512, 20164F I AEK S NIEER AEMELE Y A 74 b XY FH[H
BT, THCHFRR, T4 ) 7 4 520 HI AR 5 L4, ik, R
B, EEE 7R L e o7e b X, ZOMEDLHE 7158 585 %,
foe S HRY & ATIICEBIT 2 AR B MO0 EHT 5 £ D
S EHTELL Y,

(1) — iR EofHE

INSDBED, kDY - TUFHAIL R o Tnb e LT, 6F—
2, BB EROGFEN B L SN B holcl tThH A,
Ihxy - ZVEAEHOEE 35 2 81 LT, Fers, ZTits
MG U7 % — RIS D 72 DI W 5 — R AR EE 2 A L Tw
7DD, BH5HVIEBEEDRRHND7-DICOAMEERFH S L2EEEZH
LTV 7zOhZHI§5 2 L3O THEETH ), VolzABEHD 7
DI MG L7508 L, YOHNMNER SN2, F7213Z7DERK
DWEEE 72 o 723551208, BT 2MOREHWO 720 1M EZ S 5

(28) RESTATEMENT (THIRD) OF TRUSTS §63 (2003).

(29) RESTATEMENT OF CHARITABLE NONPROFIT ORGANIZATIONS § 3.02 (Tentative
Draft, 2016). JEEFIAIEMMEED AT 4 A Y ME, Fry )71 %, [H
MRS EREA L, MEEL TR WZEEDFIZED 72D SN,
MOFFEINGE WIS RS 2 Z 2L 55 EERE] (§1.01(a))
LRz L, Fx )74 OREIE, [HA, B3, AWML ZHEZ oM
2K o TR SN (§1.02) THHET 5,
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ENDEVIORRERATAZ LR o7 ¥ - TUVFEALEA O N— R
FRECFFON0TH 5,

(2) BEOLEANEERT 5 2 EPAREL ko lhh

A, ¥ TUVEAIPEE S NSEHE LT, FFEOAMHI % EK
52 LA, FEATREEF 22 IHERIC o BEDIER, [BOHN
72 AO 2O ZEEM IR T 2 M EO LT 2 T 5 2 & A
(wasteful) &Zo7zZ &) DPBIMENTZETHD, T L HHEIFKE
T HHEGITIAZR D, FBEMEDORED, FHEDRIEMNZELT 5720
CHELRFHZIE L2082 TBY, UZHMICHEZRES 52 LR
By b6, v TVERIDSER S, BT MO ODI2
WHEDHHARRDONL DN L) JHIZDE, FERELEY AT A b X
Y NONVYIMFET I3 R o7,

254 B DFEBDSAKEE & 7 o 7RI e i & LT, Estate of Buck
%Eﬁ%%éo AT FN=THO<Y) >~ (Marin) £iE, 4KkTLHED
WMERNCEDP LI CTH o725, SIFEFICLY, HEICO SAMEFEEH
EL, FBRTBICBNT, FBRtMEIIE I YO NRE, S

(30) GEORGE G. BoGERT & GEORGE T. BOGERT, THE LAW OF TRUSTS AND
TRUSTEES § 437, at 152 (1977); Ronald Chester, Cy Pres: A Promise Unfulfilled,
55 Indiana L. J. 407, 417 (1979); Alex M. Johnson, Limiting Dead Hand
Control of Charitable Trusts: Expanding the Use of Cy Pres Doctrine, 21 U.
Hawaii L. Rev. 353, 374 (1999).

(31) 21 U.S.F.L.Rev. 691 (1987). A0 FEFHIIHBIEICHER S 1
TWRWDS, BT IS TS,
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72705, 1980412134 2 56,0005 FIVIZ M L, 19934E12 134 5 156,000
FVvEroiz,

Tix, AHEEONEEDFEB L O~ VB &) 7 B EAYIR A $5 A T
gD ez~ ") YOOI ORIIT A T Lid, A#EYTIEBENT
HrE LT, ¥ TVEOBHICED, <) YU D72DIZH AR
PHEREDOIGR 2 T 5 2 L OFFI 2 KO T, FHPTIEFFLOEHE D PIL
TH L7z S LT, <) VB L ORI B 2 IREFIMAT v v —
VT A ENFEREBR, TE2ZAEBEDPORETS X )P LT, &I
MPBEFDFDSML T, ¥ - TUBE OB L7z,

FHEFHHPTNL, MO BIT A FEF 2I3FROFHHI ISR
WS EWVo T, ERERE L VoI EonT Y - FLUEANE
B E TR E LT, [BHATAORDOET LR %A W75,
AHEFEOHRICHIS LT, Batoggds~) YNBSS 5 R
N, FAEUANNO T Y 27 PRFRED /2D T A2 L bR LRSI
B & DM E R Loy

2K %= B CH A HY, United States v. Cerio $}2€>li HEE DY
HIYD 72O SN AFSERKTH ), TR OME B L ONEE) Dk
WIS LGl ERCE LT, HHOEBESRO LNHHITH 5,

(32) Id. at 751-53.

(33) Id.at 760. S OHPIRIC, FRNFHOMTIX, THFHEL, #Hiit
FEOELENALZ L, ZLTERONGEEZTH70T 27 MIDOWVT
X, SOERZUETLEZEENAL T LRI L 72,

(34) 831 F. Supp. 530 (1993).
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FHHOBIUCAY 22842 AT L, 72 AHBRE L OCEH L EZHET %
HREEFRLT, R ERBL2A%ED, ¥ TUEANCE &O¢
BEEOHN.Tx LIZOWARNTH %,

IR ECHIPTE, UFEGL, AR MoTRT LB, SOH
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(35) Id. at 540.
(36) Id. at 541-43.
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(37) Ronald Chester, Modification and Termination of Trusts in the 21st
Century: The Uniform Trust Code Leads a Quiet Revolution, 35 Real Prop.
Prob. & Tr. J. 697, 707 (2001); Tait, supra note 12, at 1691.

(38)  SITKOFF & DUKEMINIER, supra note 8, at 775; RESTATEMENT (THIRD) OF
TrusTS §67 cmt ¢ (1).

(39) In re Trust of Lowry, 885 N.E. 2d 296 (Ohio Ct. App. 2008) (& 5 Hbli
12 5 EHOMFFEHR L HI L T2 B0 S N7205, 354EMCEREY
FEORKAZTDLIEFELMEAEN TV RDP-7-0T, ZHED, SiEH
DY BB L LHHIBI B 284 Bk BORR D7D TE S L)
WAEREDET ORI TR Lizs ANA FINEFRIE, REHOEFATE
IZBWTC, —EDHAIIIMbOEM T AL CEMAET T2 E0TE
LZELEDODLNTBY, ZOLGAIIIHSIEEDOSLHAVLEIZR L DT,
KEEREDFBREM L, MEHFE VLI EHFEITIEZWEHRLT, ¥ -
T VIEHI D@ % 55 L7z,).

(40) ResTATEMENT (THIRD) OF TrRUSTS §67 cmt. ¢ (1) (2003).
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b, [ZRtEPEDABAMNIGHAET 2 HE] IS X D2EHEFHETH
B, $7, BEREIEYATA P AY ML, BIEEEO-EIE
[EHCEMUT 20 ] ICEET 52 LA T 5, TatBED 4R
EO-HW2ORE BT 2 L) R EHNOETIIFF SN\ S, ZLHAT

B HIOHPD R R R SN2 DTH D, CNDEZOEENTH by
EHOHPF L W) TIZBWTH, ¥ - TUEHIDSEH 2 AR O -
BHEN ==X TE L L)1, BEBHDOILTOLE (dead hand con-
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Eho BRI, FEATADED R EET HLENH LR L HHZ IS
IZL729 2T, kS, TEtEDORET O A2 #il/-8), EHOLE
W HREDLEOD S, RIZFEATUREZHWEZR TS 5, 2D &) Bl

(41) ReSTATEMENT (SECOND) oF TRrUsTs §399 cmt. a (1959); SiTKOFF &
DUKEMINIER, supra note 14, at 767.

(42) John K. Eason, Motive, Duty, and the Management of Restricted Charitable
Gifts, 45 Wake Forest L. Rev. 123 (2010).
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BB, AT FBLIYY 2= VAIZBITA20114ETF Y ) 7 1
(Charities Act) 13, ZaMISIZH LTS - 7 LEHIZSEA S o84 &
L CROBHA BT TV, 25, OHIOSHE 7 1d AT =
i, E 72 OERARIRECH 25 s, UM 6 2 M HE D
LA E v £ 5 LT D, DM S| M 2 & BBt
EEBAT 5T LT, WUREBICIES LT, L0 EHIE S L
TR, DGO BT b IUT AT S A, S
B DO TR e o 78t E SR EIA, YA S
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2T, GHIOABE 8, () MO L ) EYICEE S
T&7z, () 332274108 THEWED LAZEERGZL5DOHEAIC
EOARIE EOAA kot TE 6 EUALEIES LT, %
SR HE ORI 2 T2 2 b TR { o B Tl B A ¥
7T v REETIE, AREEDRESNIRIC, FOHNOER T /2T E

(43) Id. at 158.

(44)  Fx )7 13, AEMEICET 2 EARETH B, 19935 v ) T 1 1k
WZHEAR I 7 SR A S L2 JEC20064E 7 V) 7 4 {EAH. L7225, BAEGE
HENHA - BHEINT, 2014EF ¥ ) T 1ikE R oTnh, &8, 2016
FAZUE, 2014EF Y ) 7 4 EO—EFAYIEE N TV B,

(45) )7 %58 (appropriate considerations) &1, B# < 2BI5.0ME
BLOYHOHWOEEIPERE SN IS B U A58 - Bk %
W9, See CHARITIES Act 2011 ss. 62 (2).

(46) CHaRITIES AcT 2011 ss. 61 (1).
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ZAtE X, FFED R B R OZRAATRE, Wk 72108k e o728
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& (gift ovgr]>> TEDDLZEDN DD, BEREFE)ATA P XY boa

(52)

X v MNTIE, kAIHZE LRI (rule against perpetuities) (ZF L7 W R D,

(47)  GraHaM VIRGO, THE PRINCIPLES OF EQUITY & TRUSTS 218 (2nd ed. 2016).

(48) Charity Commission, Operational Guidance OG2: Application of Property
Cy Pres §1.2 (14 March 2012) available at http://ogs.charitycommission.gov.
uk/g002a001.aspx ; VIRGO, supra note 47, at 220.

(49)  KEDPE L2 WHSL LZ2BUFEBECH ), 51 ) 71 ORE, Bk,

EEREOHEREZET %,

(50) CHaRrITIES AcT 2011 ss. 67 (3).

(51) gift over 1%, &KL, WEG5-OXFR7- 20473 5 RNEFEMELTHR L 724
I T DR 29 S, ARClE, NRERE] LRy Led5,
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(52) Kk AFHEE LRI 2 0%, R REER) ’E?HE;E@ U(ﬁb LTBLZERE
IET22EHMNETLLDTHY, EHMZERICEIE, HEFZRERIZ
HAE LT B E DOFEER2VE LN IS L&WT@EU MMJJ L3hi, L2l
19864F IC AR SN EFTUH—ETH D [#H— Ak AHHKZE ] (Uniform
Statutory Rule Against Perpetuities) (2B W CTid, OMEFRERIZAEL L
TV B EOIBEELN, F 72 1Z@OHEFIREER 2 5 904E LI I REF 12 HE
L WHEFNZHERD & 5245, 2o OBINICHEFIDSHEZE T 5 0 89 i
MR Cld % <, FEEICHIBHGE LI 2 L g0 5 hTn
Bo T AN HIBU BAAHEE LRI OFEANE, AR DA HREEEA -
RALBREEEILA & EFEOET—7 A ) h F:% uli—] EEEIFesph 4
FAEEE305105HLLT (20094F) 2R,

(53) ResTATEMENT (THIRD) OF TRUSTS §67 cmt. b (2003).

(54) Ronald Chester, Cy Pres or Gift Over ?: The Search for Coherence in
Judicial Reform of Failed Charitable Trusts, 23 Suffolk U.L.Rev. 41, 47
(1989).

(55) Id. at 60.
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(56) CHARLES E. Rounps, Jr. & CHARLES E. Rounps III, LORING AND ROUNDS:
A TRUSTEE'S HANDBOOK §9.4.3, at 1476-77 (2017).

(57)  UnirorMm Trust Cope § 413 (b) (amended 2010).

(58) Kansas STAT. ANN. §58a-413 (2002); NorTH CAROLINA GEN. STAT. §36C-
4-313 (d) (2009); NEBRASKA REV. STAT. §30-3839 (2014); NorTH DAKOTA
CeN. Cobe §59-12-13(2) (2007); Omio Rev. CobeE ANN. §5804.13(B)
(2008); 20 PENNsyLVANIA CoONs. STAT. §7740.3 (2006).

(59) District oF CoLumpia CopE ANN. §19-1304.13 (2004); FLORIDA STAT.
ANN. §736.0413 (2006); WyoMING STAT. §4-10-414 (2003).

(60) AraBama Cope §19-3B-413; ARiZONA REv. STAT. ANN. §14-10413;
KENTUCKY REV. STAT. ANN. §386B. 4-130 (2014); Missourt CODE ANN. §456.
4-413 (2004); MonTANA CODE ANN. §72-38-413 (2013); NEW HAMPSHIRE
REV. STAT. ANN. 564-B:4-413 (2017); NEw MEXICO STAT. ANN. §46A-4-413
(2003); TENNESSEE CODE ANN. §35-15-413 (2013); Utan Cope ANN. §757-
7-413 (2004); VERMONT STAT. ANN. §14 A-413 (2009); VIRGINIA CODE ANN.
§64.2-731 (2012); WesT VIrGINIA CODE § 44 D-4-413 (2011)
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o, IBIERE RIENERIE) 3980 5TV DA, SHPHE
BIE LT, SH0ABHIITS0CY - 7 LEHIA BN LC, %2
PRI ERTERGE NS,

SAUSH LT, ORI E 71 AR BRI & L Cl s
NTWw/ze LThd, #UE, ¥ - TUERIDEH SN TYURONEH %
B L THESE S0 2, (SHEACT L RN | T AR 5 2
PR 5 BRE D IF ST, 9A R, HAE o TOWY, B
SAHOBE, AEEOBEOBIC L L SUT, WA ERSND A
& 2 2B AR HITH Y, RS % b2 H b 1S

(63)

o

22720, TRHDMO—IIZB VT, ERERERI V214U Lo
BThHhoTd, RAZIFEHEFNEZ L TIED ORIV ERINT WD,
ARKANSAS CODE ANN. §28-73-413 (b) (2005) (304F i % #7%%) ; MAINE REV.
StaT. ANN. tit. 18-B, §413 (2005) (504F A % &% ); OREGON REV. STAT.
§130.210 (2) ( 2010) (504F- il & #F%%); SoutH CaROLINA CODE ANN. § 62-7-
413 (2) (2014) GRAIHFEE |1 B A 2 FF4Y) .

(61) RESTATEMENT OF CHARITABLE NONPROFIT ORGANIZATIONS §3.02 cmt. e
(Tentative Draft, 2016).

(62) Chester, supra note 54, at 62; WiLLiamM M. MCGOVERN, SHELDON F. KUrTz,
Davip M. ENGLISH & THoMAS P. GaLLANIs, WILLS, TRUSTS AND EsTATES § 10.10,
at 453 (2017).
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)7 C, REHERIE & L THOARETLE 23 MREAED 5T
AL, ARMEFEOHIANER SN, F72132 O B OZRAN K
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(63) Home for Incurables of Baltimore City v. University of Maryland Medical
System Corp., 797 A. 2d 746 (Md. 2002) (U NE Y DBLELRHADBRED
OO T A I LA HNE LT, MIEAEEEIEE S /-5, i
STIE, BFEBEIZITANS N WA, M EORBHENE X
MiERE & B HN Tz, A1) —F ¥ FMEEEIE, AFEEBIN 2 511 %
EDDLZEILEETH LD, WEHNEOEDOOFEL, ¥ - 7T LEHIA
BHENLEPEPEZHMTAEZO DT ELVERRT, ¥ TUE
HINZd LT, e ANEICBRETHLEZHIBRL2) 2T, BuoH
AR T 5 L IR L 720).
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DT L CRIBMERZ (SRR M BE AR IR T 5 2 2 HIbT 2 —HHRICT &
W E B LB - FHSFAET LD TH S,

4. BB ORISR A5EE L TV A R ERLOAE

20064F 12 L7 [ A4 Al o 4 o RUB RV ER 1B 2t —ik ]
(Uniform Prudent Management of Institutional Funds Act, JA ™ [UPMIFA |
E\) W, AL Gnstitution) 12351) 5 % MR B2 I % 8%
—ETWVETH Y, 1912480 [ RO LSO EHEMN 2§ bft—
#:] (Uniform Management of Institutional Funds Act) #cZiEL72% DT
&%, UPMIFA (3, FEEFENEORSHMI S L TEE SN S5, &
RHATIEE T LY 1BV T, AL bR S S, BT,
NV&wN:7M%@<?Nf@MKEwT%ﬁénfwgi

UPMIFA Tid, #t—EitEf L AANED Y - TLERIB X URBLO
R BlE 2 hTwsb %)Z) BETHLDE, INHITHNRT, —EHEUTD

(64) NFHWDIzDIZOAMPELEEIT LN, BUE, BFEE F 72134
WAEEESE 2 V9 . See UPMIFA §2 (4) (2006).

(65) UPMIFA prefatory Note, at 1 (2006).

(66) http://www.uniformlaws.org/Act.aspx?title=Prudent Management of Insti-
tutional Funds Act.

(67) UPMIFA §6 (b), (c) (2006).
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(68) UPMIFA §6 (d). [ JHDOEFIZOVWTIE, FMOFREIZE YW EES
BIENTED,
(69) UPMIFA §6 (d) comment.
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(70) Jonathan Garton, Justifying the Cy-pres Doctrine, 21 Trust L. Int’l. 134, 137
(2007).
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(71) L. SHERIDAN & V. DELANEY, THE Cy-PRES DOCTRINE 37 (1959).

(72)  Garton, supra note 70, at 144; MULHERON, supra note 5, at 69.

(73)  Eric Pearsona, Reforming the Reform of the Cy Pres Doctrine: A Proposal
to Protect Testator Intent, 90 Marq. L. Rev. 127, 147-48 (2006).

(74) Mulheron, supra note 5, at 87; Alberto B. Lopez, A Revaluation of Cy Pres
Redux, 78 U. Cinn. L. Rev. 1307 (2010). Lopez (&, ZitH D A=
BEMEETL20TIEL, FENAREEZIEE L, —RMASERE IR
TRHED, TOVAELEAINRZIZLERET 5,
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(75)  RicHARD A. POSNER, Economic ANALYsIS OF Law §19.3, at 712 (9th ed.
2014); John G. Simon, American Philanthropy and the Buck Trsut, 21 U. S. F.
L. Rev. 641, 645 (2010).

(76) Simon &, Kt %2 HBOLXEOREN KRS FITREVITE, &
BRI EOEHETFRT DI ENTELR P72 EMT LI ENTE, &
DOEFHN LY FLB{LEN S L, See Simon, supra note 75, at 644.
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Modification of Charitable Trusts:
An Analysis of the Cy Pres Doctrine in the United States

Hitoshi KIMURA

The Draft of the bill to revise the Japanese Charitable Trust Act is cur-
rently under discussion by the Trust Law Committee of the Legislative
Council of the Ministry of Justice. The purpose of this article is to make
some suggestions on the reformation of some rules on the modification and
termination of the terms of a charitable trust in light of the recent trend of
the United States with regard to charitable gifts law.

The doctrine of cy pres addresses the risk that, because a charitable
trust may have a perpetual existence, changed circumstances will render the
trust’s original purpose obsolete. In the United States, it is widely recognized
that the Uniform Trust Code and the Restatement (Third) of Trusts have
liberalized the cy pres doctrine and expanded the ability of the court to apply
cy pres so that the purpose of charitable trusts can be modified in a more
flexible manner in response to changed social and economic circumstances
which the settlor could not reasonably foresee.

One of the issues discussed in Japan by the Trust Law Committee is
whether it is required for the settlor of a charitable trust to appoint a public
organization with similar purposes of the original trust as a holder of residu-
ary right at the time of the creation of the trust. It is also proposed by the
Committee that the trustee and the trust administrator can modify the pur-
pose of a charitable trust to a similar one if the administrative agency ap-
proves it.

I argue that the revised Japanese Trust Act should give settlors more free-
dom to control their charitable dispositions while expanding the ability of the
court to apply cy pres in case of changed circumstances after their death. It
is suggested, especially that the settlor should not be required to stipulate a
holder of residuary right in creating the charitable trust and that the courts
should be given more discretion in construing the terms concerning a holder

46(914) HEBOh 68%4%5 (201842 H)



of residuary right.

Part II provides an explanation of the recent trend of the cy pres doctrine
in the United States and explores the justification which underlies the doc-
trine. In Part III the content of the doctrine of equitable deviation and the re-
lationship between these two doctrines are identified. Part IV sets forth my
proposal with regard to the termination and modification of the terms of a
charitable trust.
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