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7B, Baker, K., Cane, P., Lunney, M., and Trindade. F., The Law of Torts
in Australia, 5" ed., 2012, Oxford &, F— A F 1) 7 RETHEICHET S
bOTIEH L7, 4>757F7ﬁﬁﬁ&®$4‘;of%§ﬂfﬁm
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Tort Liability and Sufficient Proximity: Can an
Ultimate Purchaser of a Defective Building Recover
Damages from the Negligent Builder under Tort?

Kunihiro ONISHI

Is it possible for an ultimate purchaser of defective premises to recover
damages from a negligent builder of a dwelling?

In 2010, the Supreme Court of Japan ruled that if the defect of the premise
is ‘dangerous for a person around the building’, then the subsequent
purchaser of the building could sue the builder under tort law. However,
the meaning of ‘dangerous defect for a person around the building’ is not
necessarily clear.

From the perspective of foreign law, the English law of tort does not arrow
recovery of damages from a builder in tort damages. The reason of this
restriction is based on the theory of ‘pure economic loss’. It is possible to
recover pure economic loss in tort liability, which means that tort law opens
the ‘floodgates’ of litigation.

In contrast, Australian tort law admits the liability of a builder. In Bryan v
Maloney, the High Court of Australia held that the plaintiff could recover tort
damages from the negligent builder to make good the defects in the
foundation and to repair the house. The conceptual foundation of this
decision was found in the concept of sufficient proximity. The court laid
emphasis on the importance of sufficient proximity between the subsequent
purchaser of a dwelling and the builder.

In this article, it is argued that the concept propounded by the Japanese
Supreme Court, i.e. that of dangerous defect for a person around the building,
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should be replaced by the concept of sufficient proximity between the
subsequent purchaser and the builder.

BLBUG 68%2%5 (201748 H) 253(399)



	表紙
	目次
	松井宏興教授　口絵
	西尾幸夫教授　口絵
	松井宏興教授・西尾幸夫教授退任記念論集によせて：永田秀樹
	松井宏興教授　略歴・主要論著
	西尾幸夫教授　略歴・主要論著
	論説
	消費者保護と刑事規制：荒川雅行
	抵当権と時効・再論序説：草野元己
	ドイツにおける準消費賃借と債務関係（契約内容）変更の枠組み：渡邊力
	新規制基準下での原発差止め訴訟の考察（2）：神戸秀彦
	建物の瑕疵にかかる建築業者・購入者の十分な近接性と不法行為責任：大西邦弘
	株式公開買付けにおける買付価格の相当性と株主による買付者に対する差額支払請求：野田輝久
	ドイツ相隣共同体関係理論の現状：張洋介
	続・三角関係型不当利得とドイツ民法675u条：瀧久範
	民法817条の７について：田中通裕

	奥付
	裏表紙



