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A MMOAFTEIENTES Q02EITHFIROBER EMNTINT
W5
https://assets.publishing.service.gov.uk/government/uploads/system/up-
loads/attachment_data/file/1098911/0gden_Tables_8th_Edition_Updated_
Final_8-8-22.pdf
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EhfEfEnTE %6,) Smith v Manchester Corp. ¥R H /R U TS B
BHREALTL S,

Ubos@o, 14277y FECBOTOHEDRADHD B 0EEIC
DB IEEHROREI DO T OAE & RIS 2 127 7o —F 5 S ik
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1 B WS DD
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(36) McGregor 2021, at 40-102.
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T, MAS T TITHiEOMBTHR - 722 E0db 5130 Giifs TUENHE
BB 127H), TR0 & LT, MHMT [ F ) REOEFERITH T
BRI OM: & UIHERE O] Flko— LV E2— 1% (20144F) 99K
SN TBER AL FEEIC B T 5 T4 EEEE] (unjust factor) D3
ALA33675 (20114F) 263H, sk — [¥f=FHIHIC Bl 72 Wrotham Park
Damages (Negotiating Damages) Priyanka Shipping Ltd v Glory Bulk Car-
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B W O RO B~ OB EO WA 570 5T s

PT X > THABBHEDFE L2, HRHERAZ2bD0TH B,

(38) McGregor 2021, at 14-001.

(39) McGregor 2021, at 14-001.

(40)  McGregor 2021, at 14-001.

(41 N TeEtEssm 1] 3528,

(42) COEWRT, bAEICBLTHAEEARC S THEREIENIHSE
B (BRSSO fAh o R HEROBIREHE (1) (@2
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H 5D Mo

(43)  McGregor 2021, at 14-013.
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T, A V7 TV NERIZET 2 ZBMIREREIC D0 T, Wotham
Park Estates Co. Ltd v. Parkside Homes Ltd. | ;3?7)\ Z OHIBIC B B
DOFEE &5 (LIT [Wrotham Park k] &05),

Wrotham Park Estates Co. Ltd v. Parkside Homes Ltd. [1974] 2 All ER
321, Ch.
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(45) [1974] 2 All ER 321, Ch.
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2F D, YWEOIRENT Ao B HFTO 5 [#2 (bargaining opportunity)
DK | OEfiZ, BHTICX 2 HEROBERME L VS IETEEL, i
IZERIsFiRS ST 72D SRR IIRLO MR 2R Ui EFEld 5 2 &
nTED,

C D XD IR EREE L, ABIRERARICBE L, Lo
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(49)
LT3,

(46) McGregor 2021, at 14-006.

(47)  McGregor 2021, at 14-006.

(48) Anson’s 2020, at 565.

(49) McGregor 2021, at 14-008, 14-027.
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4 One Step ¥R
OSBRI BWTHE NI A V75 v FMRFRICET R4 VT v
N ik O EEHIRAS, Morris-Garner v One Step (Support) Ltd. #UE%DT}’)
% (LLF [One Step #ik| Eiv9),
Morris-Garner v One Step (Support) Ltd. [2018] UKSC 20, [2019] AC
649.
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4277 VB S ZES N TR 229 2 8 D 7 O I S8R
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et S G SN 2 1B L—E DI —E oI THA T 5 F
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W1 S RO FHEEH LI TH - 7o, B S oFathick - T
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g (275 v FEERED TR, BOERMICERIRHE RN 510
GAERREE U CIHEREHEZET 52 L1, ThaBHEO#R L
UCHEYIBHEHTH 2MOFFSN 5 E LT, #EH oD LikERT 7,

(50) Anson’s 2020, at 566.
(51) [2018] UKSC 20, [2019] AC 649.
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1275 v NiBEE « FRNERE EED X5 MBS 3 301220 T, 3
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S, One Step HIIZ & o T, SIS DMK AEE S0 5
O, (BRI ATED 1 5 o, IR REOE &I S h

GH
B LRI T3,

(52) McGregor 2021, at 14-017, Anson’s 2020 at 566.

(53) fUBMWEHFREFERER, HEhroA P v va vtk onic
WZEMDhb S TERHMBINERET 284, TOoRBELTERDLGNS
HEREO Z EE20S, FELCE, i [USRNEERE ] 127TH3 K,
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HERMEO By (BEOHE@HNFIRNED), @55 EEREIRD 5
NBDIFED LS BRGEN LV MEIZOVLTE, OLKEBNHFRED
Hiv3HEOHHTH 5, @RKBIRERE ZAD SN0, (1) R
B EREIGRD Sh 2560, (2) MEH, Thic#ES 2MlEf
TEMAERET 2EETBIIH L TTH 5 2 EMNH S E S LFElS
ﬂrmgi

UL L7285, One Step PRI LTI, ZhEFTHA 77 v i
BOTRHGIEEIC K > TR IR EE I3 D0 TR T R
B ERTETI I, BEHATE ST 5, 7 &4, One Step HIik
THEEINIBFRREONR LB EV R X EOFIE, &2 0L,
a%(z)@ﬁ%ﬂéﬂh%@@&motmﬂaaf%gi

J75bH 5, One Step FIIRTITES (goodwilD) MHHRERIETH - 7o/
DRFIIFE DR E & Z OHEOTEHNEE L 20, KUHRERE A
B BN I S B RS By Ui LIShi s, 4 bR S
NBEAIEFISTH S & LT, ColmolithT 3 58b5 5, 0¥
Hizw < BERIT, DHEITE T 30 bW B KESFEHR CRHIKI44E
ILH28H R4 4 5670H) 2ESE20THY, RBIZED,

E&dHh, One Step HRDEZITH T & MR < KB AHEFERE R
BHoNBHEEMND 5, Thh, (REHHEFEENRED Sha8a10mA
T) T Is E MR EOANEITAES, 500, [F 7741

(54) Anson’s 2020, at 566-567.
(55) Anson’s 2020, at 566-567.
(56) McGregor 2021, at 14-017.
(57) Anson’s 2020, at 567.

(58) McGregor 2021, at 14-016.
(59)  Anson’s 2020, at 567.
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(1) One Step HPtF TOIRI  One Step HIPROHTE T, KEBEAIHE
2 ISR ) B O L 5 B 5 L AER T H » 1 OO,
Wrotham Park %5268 & 9 2 SR EIME L, & & & SHEMIE &
FIR L SR T, 542 Y 2 AT 55 & 5 b AT 35
DR, MNLOMENMEEHET 205 ’65)222
%72, One Step HIROFI £ TiE, BH THITF XS BRABHRAEEET
DEFIINIAMETOREICOE, ARBEKER - 72O FHNEERT
OD%fﬁiﬂ\b\ oK DR 1%, FHERHE T3 < FURIEIE TH 5 LR
X 7I’L’CL\7‘:O
oI, WEIAEITAORIMIB T 5 HOLREHREDOHN S, K
IR O WA 5 B S 5T & o
CDEHBA V7T v FKICEB Y 2 HEFRE O ALE S, One
Step HIIRIZE > TED XS R EBEZIT LD TH A ) o aliamdTh T
WBY, ZOROBEHIES I EITLEI,
(2) One Step HIRZIZE O T HRZBHERESED SN 255

(60) McGregor 2021, at 14-012.
(61) McGregor 2021, at 14-005.
(62) McGregor 2021, at 14-007.
(63) McGregor 2021, at 14-012.
(64) McGregor, at 14-009.
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BULE 75 2 E12o0T b, BN b 2 O BRI IETE £ H T 5
Z LT %, One Step HIIRIC K » TEH IR ING iG‘Si Bracewell v Ap-
pleby HIHRIZ 3510T, Wl hEE~ i & LTS ORI 5017 L, <
1z LT DRI R U7e & 05 IS 500, (U 51 K
5 ¢ RSO RIS B AT 51T Lr B 45, = ALl One Step Hlik
m;of%%%énmm&%%émfwgi

(i) FEMERS  AOMEREORAITENT, 511y Aok
IASE 5B © & 12D TRETATE v, AR O 8 A O G
M1z % 5 1 & ZBDRHARO 0 & 75 5 01, ZSH NI 2
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EUT, HIMMIEREO A OHEIE 51T 5 1 ¢ ¥ 2RI
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(65) McGregor 2021, at 14-027.

(66) [1975] Ch. 408.

(67)  see, McGregor 2021, at 14-029.

(68) McGregor 2021, at 14-031.

(69) HDHRENB T HFEBROBRE DR ERFHEFITBOTHERAT B &
MTE DM, AYFHOBSICEZ bR TREL, NETRICKSH
ERAE OB S b ERS B NE TSI D

(70)  McGregor 2021, at 14-031.

(71)  McGregor 2021, at 14-031.
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ULo@ED, 4275y FIBERICBNT, KBWHEERELD < ->T
13 One Step HIPIT & > TRERFEHAELTE D, TOHBIFEHICE
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(712) A 75 v FESRBEIZ B I % Representative Claimant (Gulati) v MGN
Ltd. [2015] EWCA Civ 1291; [2017] QB 149 Ik TIZ, FHADETFEHE
FERAAT 4 TOEAERFRTAFLHRE LI LV S FRIIBLT, #
EZOHE ZRMNHEL T TIRAEL, ACHE#RIT Y Mo — U ERFICK
B IEEREFRBRBE SN TS, see, McGregor 2021, at 14-032.

(73) McGregor 2021, at 2-011.
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Compensation as an object of compensatory damages and
negotiating damages: is the substance of damage a ‘fact’?

Kunihiro ONISHI

Regarding claims for damages arising from torts, it is generally perceived
that the substance of damage is a fact, as opposed to the view that damage
is a monetary difference in Japan. The scholar who has insisted that the
substance of damage is a ‘fact’ bases this assertion on American tort law.
Then, is it considered that damage is a factual notion in American tort law?

This paper begins with a summary of the issues associated with the con-
cept of damage under Japanese law. It became evident that in Japanese law,
not only the concept of damage but also issues pertaining to compensation
for intellectual property infringement, compensation for a privacy violation
and compensation for illegal land occupation are not resolved.

The view that defines damage as a fact was intended to criticise the so-
called ‘adequate causation theory’ (So-to causation theory in Japanese).

Regarding American law, although some statements express that the
concept of damage is a fact in relation to causality, no particular scholar has
positively defined damage as a ‘fact’.

Similarly, under English law, damages are not simply defined as a mone-
tary difference, and there is some debate regarding cases in which the vic-
tim suffers no monetary loss in salary.

Negotiating damages is a notable topic in English law, and the Supreme

Court of England has recently clarified that negotiating damages is not res-
titutory ; the substance of negotiating damages is compensatory.
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Based on the knowledge gained through such a comparative method,
this paper concludes that not only is damage not merely a factual notion
but also the concept of negotiating damages is suggestive in Japanese tort
law.
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