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TEXIUS HEAIE R X TN S RER T

Kobe Coal Fired Power Plants Injunction
as Climate Change Civil Litigations
——A Commentary on Kobe District Court judgment
on March 20, 2023

Naoki IKEDA

Kobe District Court dismissed the injunction filed by the local citizens
who claimed the new coal fired power plants will infringe their right to life
and health and their right to peaceful life by Defendant’s continuous and
massive amount of CO2 emissions. While the court admitted in general a
possibility that the plaintiffs may be granted an injunction order if their ba-
sic human rights will probably be harmed by the CO2 emissions, the court
said, “whether or not the plaintiffs will really suffer harm to their lives, bod-
ies or health will depend on these various uncertainties. Therefore, at the
present time, it cannot be accepted that a concrete risk of harm to the life,
body or health of the plaintiffs has arisen.”

The court also denied the legal causation between the individual emissions
and individual damages caused by the new facilities, holding “the relation-
ship between the damage that may be caused to the plaintiffs and the CO2
emissions from the power plant is extremely tenuous, and the court cannot
find an enough nexus where CO2 emissions from the new facility can be
rightly attributable to the harm that may be caused onto the individual plain-
tiffs.”

The court further denied the plaintiff’s cause of action based upon the
right to peaceful life, reasoning “the plaintiffs’ fears about the damage caused
by global warming should be said to be fears about uncertain future dangers,
and cannot be regarded as serious fears that should be the subject of legal
protection at the present time.”

This critic mainly aims to report the first decision of the climate change
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civil litigations in Japan, and present the main civil issues of the CO2 emis-
sions and its relation to basic human rights.

Alternatively, the imminent danger to the right to life and health should
be interpreted in a way considering the gradual but steady deterioration
of the aero CO2 density to which the defendants’ emissions will surely con-
tribute. The fact that the local citizens are forced to live under such deterio-
rating aero conditions caused partially by the defendants should be regarded
as “imminent danger” to the plaintiffs’ daily life. The causation should be
also affirmed as far as the emissions substantially contributes to the heavy
consumption of the remaining carbon budget, the remaining accumulated
total amount of CO2 emissions to be allowed in order to keep temperature
rise under 1.5°C. The balance of interests between businesses and potential
victims should be elaborated under the “tolerable limit” theory rather than
causation, where the court should take into considerations the nature of the
conduct, the nature and the degree of the damages, contribution to the pub-
lic interests, introduction of the counter-measures and the availability of al-
ternative technologies.
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