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Comparative Legal Positioning of Modernized
Japanese Contract Law revised in 2017 comparing
with CISG (1980 United Nations Convention on
Contracts for the International Sales of Goods)
as a Global Standard —Prologue—

Toshiko YAMADA

In 2017, Japanese contract law was drastically revised and modernized,
which is the first major revision since the Japanese Civil Code was codified
in 1896. In this paper, the Comparative Legal Standings of updated Japa-
nese Civil Code among many modernized foreign contract laws such as the
modernized German obligation Law in 2002 or the revised French Civil
Code in 2017 is to be made clear through comparing it with CISG, which
is usually referred to a global standard of contract law in the world. This
comparison leads to understand how advanced and adaptable to the mod-
ern world Japanese civil law is, and also to understand essentially what it
amended and how it was revised. Furthermore, this comparison becomes
to be a starting point of harmonization of the contract laws among Asian
countries, and also of revision of CISG nearly 50 years after it entered into
force in 1980.

However, it should be remarked, when both contract laws are compared
now, the content of CISG’s present rules must be reconfirmed by referring
a lot of judicial and arbitration case laws which have compiled for over 40
years.

In the first part of this paper, outline of entire comparative laws between
Japanese modernized contract law and CISG is showed, and in the second
part, focuses on the comparison of the above-mentioned laws on the theme
of “requirement of resolution of contract and passing of risk”.

Regarding the first part, themes are divided into 4 groups and compared
respectively,
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(1) Themes, of which the CISG was considered as a model law upon re-
vising the Japanese new contract law.

Namely; (i) prerequisites of cancellation of contract and its relationship
with risk theory (including transfer of risk), (ii) requirements of claims
of damages, especially exemption by non-imputable event, namely “force
majeure”, (iii) requirements of the both parties’right to require perform-
ance, substitute goods and repair — cure by non-performing party, (iv) non-
conformity of the goods and third party’s claim as responsibility of contrac-
tual duties, the interpretation of lack of “conformity”, and the relationship
with guarantee of the quality of the goods, (v) formation of the contract,
possibility of revocation of an offer, especially battle of forms, (vi) standard
of interpretation of statement, conduct, intent, and understanding of the
party, (vii) obligation of examining the goods and giving notice to the seller
the lack of conformity.

(2) Themes, of which the revised Japanese new contract law provides,
whereas the CISG lacks such provision.

Namely; (i) plurality of obligors and of obligees (for example, joint and
several obligations and claims), (ii) assignment of right, transfer of obliga-
tion, and assignment of contracts, (iii) set-off, (iv) contract in favor of third
party, (v) condition, (vi) limitation period, (vii) authority of agents, (viii)
validity - initial impossibility, mandatory provision, mistake, fraud, threat,
and avoidance, (ix) good faith and fair dealing, (x) standard terms.

(3) Themes, of which the Japanese new contract law does not provide
any rules, whilst the CISG has such rules.

Namely; (i) definition and content of exemption from claim of damages,
(ii) anticipatory breach and installment contract, (iii) general standard of
interpretation of statement, conduct, intent and understanding of party, (iv)
obligation of mitigating the loss in claiming damages, (v) obligation of the
seller to deliver good to be free from any right or claims of third party
based on industrial property and intellectual property, (vi) compound con-
tract, such as contract supplying goods to be manufactured and produced.

(4) Themes, of which both rules have no provisions.

Namely; (i) hardship clause, (ii) pre-contractual liability (culpa in con-
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trahendo) — breaking off the negotiation in bad faith, obligation of supply-
ing information, (iii) license contract, finance lease contract, long term con-
tract, and electronic contract, (iv) effect on a contract of contract infringing
mandatory rules.

Second part of this article focuses on the comparison of the first individ-
ual theme, namely requirement of cancellation of the contract and relation-
ship with the system of passing of risk. This theme belongs to the group
(1) of the comparison referred above.

In this part, mainly seven points are compared as follows,

(1) The definition of “fundamental breach” as a main requisite of cancel-
lation of the contract.

(2) The relationship of two requirements of the cancellation of the con-
tract, “fundamental breach of the contract” and “expiration of the additional
period fixed of time”.

(3) The relationship between cancellation of contract and risk of loss
(including passing of risk).

(4) The differences and resemblances between concepts of “flundamental
breach (CISG Art 25)” and “fulfillment of purpose which contractual parties
expect in the contract (Japanese Civil Code Art. 542)”.

(5) The meaning of “slightness of non-performance”, as requirement to
restrain the possibility to cancel the contract by expiration of the additional
period fixed.

(6) Effect of provision of risk theory (the Japanese Civil Code Art. 534),
that is the rejection of non-performing party to performance of the counter-
obligation when the obligation become impossible to perform by non-imput-
able event of both parties.
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