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TR R L))y

KETIE, 20024EH =X R « F 7 A L —3: (Sarbanes-Oxley Act of
2002. LLF, [SOX %] &wv9) 3084 (15 US.C. §7246) (2&hD &, K
EZF 405 | Z 824 (Securities and Exchange Commission. DL, [SEC|
Fv)) 8, AR OBTED b KL ND RO &
(disgorgement) F 7213 EFHHI# 4 (civil penalty) %, [EFH 2D 5 IR
Y, GENE S L 128 EH4 (Federal Account for Investor Restitution
(“Fair”) Funds) % LT, @ERATAIZL D HEEZZITHRERIITL,
NEREEDP DWEHFESEOFLETH I LT EBMAHMAIPEASINT
v,

—7J5, HETIE, RIGRR7-L91, ERED SMAF SN e
BEEIILT, ChEHREROEENED/-OIHHT 2 2 L I3HIE LT
BVERENG. COM, FHTE, —EORBRIENLC X RO

*ARRGE, 20164F 4 A22 HBAfE O H ARG [Fr 7 v — 7 G i q s BE e e
IZBIF G - 5EE b L1, ZONAEEZME - BELZbDTHL, &
FHERE W WA IS OB ) THALE L iP5,

(1) =HFHHE [FREEE & REFEETT] (Sl mFEts,
2005) 13H,

(2) ARETIE, 1933455 [19334R1 ], 19344F 3505 [T % 11934
] L LT, FNENKET B,

(3) SOX #3085 Difll5E 12 fE VY, 19334FE7E 5 X (F19344EE D137, 19404
PEE X H:4255 e TB)A)B L 19404 HE R H:2095% e HHB)AIZI B W T
L RFHEETRNIEESITHAANS Z EZRDLBOLIER 2 ENTW
LA, ARETIE, 19334FEB X 19344FEEOHEZ FICHY) EiFs 2 & &
T 5,

(4) FEHETERFEGEIGEDANCH 28 CuE, TR 2 J0IE O L E]
K OJLTENER O MBS B3 5 3] B IO [JUTREME M S 1 X D
AR ORI T 23] 12B VT, HFEHRHZE L TILEALSH
I - B L MBS 2 B E NIRRT 4 & L CHER ISR 2 B E mE
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FIE A D RITH 5% 512, BULL 72 E RS 5 = & &
B (. BERIORINE S5 Z & CHILHIEER S 1D E T Ch D
LRI B D By ViERE LT, OSSR
AZBGT, BULL 2B & BB ORHO 7RI <3 T
BT RAM, F1E20 LS BIEOTRE RS 2 A%
KRS B

AR, RBIFREELDSND T L 2 ER DY ERCAHIEOM7E L LT,

KENZ BT 2 AIEHRESITERE YT, ZOHEDHELEA IR 2 B3
HEEDIT, IR LRISEROEMNZRETHR T LERLE
FHOPICTHIEEHNET S,

fHaflEEe, [RYFEL UL FRGIED] 2B\, #EL I
BB L & 9l L - FE T L IS OB ORES % 4 A
BEO(EEE105:, 115%) &k, EEIGS 2 W ERHEICKETA I L ulfEe ¥
BALED TR ENT WD, BIBNES [ EHRHED 2O OFHAT] #Fs
19075 (2010) 46E, FE— [BFRHIEICETL2EEEOTY 74— A
FEOD Y J7 ] WML =P [ S35 OMGE — & ik L%
Ho 7 a x4 —/N—] (AARFFafE, 2015) 83-85H,

(5) B8 - mideiE(4)478,

(6) Mz [GEHRIG I EORFEHFE L CORMEHEOH Y )]
PH1736% (2005) 18E, MEARRIE (B OIS &RH] (s,
2005) 306H, FEHEUGIEMIZERM (793 - I 1o ME Y ) — X
SRL164F DFEFI [ESF OUIE] BIM R EH2905 (2005) 1218 [AH
B%E], BBBE (74 22710 — v — OEREMR—REET & 1%
&—] ERF7E25% (2006) 93-94F, JIIIZEGA [ Al m s [ L og
BamEg ] FEAES61% 25 (2009) 282E, LT K4S = M 7518
[4:mhpa S 1S ] (28R, 2010) 455-4568E [ILTARAE], B -
T8 (4 )45H%,
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1. KREOHH OB

KETIE, SECOTY 74— bERO) b, BIEIH L &4k
WIREZ AT b0 & LT, FISILH L5 X RIS S 5.

(1) FifFomtdL

FURMILH L, Bt oS 50 5 b DT A <, R
PRI R B R S D kAR B I E T2 b OThH Y, A
EHET D2 L TRIFTBOIIEEE5 b0 L LTRES 5T 5,
SEC &, #HFHi& FRMTEFHMEOVWIT IO EEHWT, FfF
DULI L% % = & 75T % 2

BHFE LTHOT, 2745 7V EOHERICE D, #Z1E4&4 (injunc-
tion) DAFKERIA4 (ancillary relief) ®—> & LT SEC OFEM-H L5k
T RO 72 PeAs, SEC v. Texas Gulf Sulphur Co., 312 F. Supp. 77, 89, 91-94
(S.D.N.Y. 1970), 446 F.2d 1301, 1307-08 (2d Cir.), cert. denied, 404 U.S.
1005 (1971) T & 5 s, WMHBLE, =05 %k & B0 5 ki
BB A5 LT\ 5 £ Vbl sy SN, Tl A OO IEE CIk

(7) SEC v.Commonwealth Chem. Secs., Inc., 574 F.2d 90, 102 (2d Cir.
1978); SEC v. Blavin, 760 F. 2d 706, 713 (6th Cir. 1985); SEC v. Cavanagh,
445 F. 3d 105, 117 (2d Cir. 2006). SEC d [Affn#E 2 i =R~ CTw5b, SEC,
Report Pursuant to Section 308 (c) of The Sarbanes Oxley Act of 2002, 2-3
(2003).

(8) James R. Farrand, Ancillary Remedies in SEC Civil Enforcement Suits, 89
Harv. L. Rev. 1779, 1800-01 (1976); John D. Ellsworth, Disgorgement in
Securities Fraud Actions Brought by the SEC, 1977 Duke L. J. 641 (1977).

(9) Senate Report No.101-337 (101st Cong., 2nd Sess. 1990), 1990 WL
263550 [Leg. Hist.], 7 (1990); Barbara Black, Should the SEC Be a Collection
Agency for Defrauded Investors?, 63 Bus. Law. 317, 321 (2008).
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@R ETID < E ROV ML R AT

SEC %%, A YA ¥ —W5 &4 (Ponzi SCheI(‘Illle>> DX
R FERAOAT A 0 LA O iy 5 2 B IR 8 £ 9 1272 o 72D,
[19904EAE A HATHE B L = — A b » 7 ¥ (Securities Enforce-
ment Remedies and Penny Stock Reform Act of 1990) | (BLF, [19904Fk
R L)) ZBWT, WISCEE (19334FE 8 A ke JH, 193441521 B
el -21C4%eH) TboT, SEC ITATE T X 12 & 2RI d4r
OMEBRZG-2 % & & 12, HERERIGT 5B BT 2Bl %
L 2205 Cl % & vbiuba I LOGIE, SEATS & — BT
% (casually connected) FIfSOGFRAY B AE TR Y 5 &3 5 HIWH—ix
Ch Y, ELEDVA LGRSO L RS OREDS EHICEHRT 5 2
L ETHER SRR,

722U, PR D, SECIE, BMBRLESEAT o 2 BATE DS DIl
JE L TWRWIEE, SREATESEIATSICE VAR e T 5 2
L AT B b, FATHIH LTI LA R hdo ok S by %
TAEOBBSFIZOWTE, BB L) &g L 72filits < RO Teh

(10) Louis Loss, Joel Seligman & Troy Paredes, Fundamentals of Securities
Regulation [Vol. 2], 1415-16 (6th ed. 2011).

(11) 7277 L, Ponzi scheme 1, #ZEFIIADPEHELZBEHLTLE - T
WhT =A%, HERNOWENEEEZ LD L I LIIHETHL &
Wwhbitb, Urska Velikonja, Public Compensation for Private Harm : Evidence
from the SEC’s Fair Fund Distributions, 67 Stan. L. Rev. 331, 358 (2015).

(12) Adam S. Zimmerman, Distributing Justice, 86 N.Y.U.L. Rev. 500, 528
(2011).

(13) SEC report, supra note (7) at 3. ¥ 512, SEC v. First City Financial
Corp., Ltd., 890 F. 2d 1215, 1231 (D.C.Cir. 1989); SEC v. First Jersey Sec.,
Inc., 101 F. 3d 1450, 1474-75 (2d Cir. 1996) %%,

(14) Black, supra note (9) at 332.
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JEiTo 72 %”P BN — 2 DN % T B o 72 1R L, RIS L AS
Lfoﬂfb\é SOX #3085 DifllsE £ T, AT L OFEFIE, FEKAY
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(15) Id. at 321-22.

A LSBT 2 & LT, SOX #:3044% (15 U.S.C. § 7243) I
ED SN, FREHATHRE (chief executive officer: CEO) B X "%
% 2 (chief financial officer: CFO) D &AE1Zx§ % il o 5% (clawback)
BBV D 5, 3045 a HIT, FEHFEOED 2 W HMERBIS, NIEATS
DFGESR, BRLERID D H720, KHSHPRE LOBIERFREIT) 2
LR ZLRE NS, &%ﬁ@amﬁiwa@u,éﬁéﬁ'ﬂt
WMHEEHOREKE L SECADORBOHD» S 125 ADMIZHERHHS
ZUWo 72 HG F MDA v T4 T - X 2O L IF RN -
A DI B & 125 H OBIZIEATHE OFEF DT 20 b 15 72 & S Hh b
BUTNEL Wb DEHET 5,

HEk ORI G4 T, SEC 1, CEO F 721% CFO 28 EfAil ik Dt 4,
AKRIEON LD o723 T OEEE B LA L 2TNELR S v, —
Ji, SOX 3045 TR0 5 AR ETH L7280, SECICE ST, 5
FOFGEH LA TbE 2 2 EPEHIE >/ vbitd (Rachael E.
Schwartz, The Clawback Provision of Sarbanes-Oxley: An Underutilized
Incentive to Keep the Corporate House Clean, 64 Bus. Law. 1, 15 (2008) ) o
304551258 B WMIMLERFE KA H T L2 DILSECDATH Y, FITHRZ
DORETICHRBTFHEIZRD S W E W) O FTRBEEHAB O TH S
(James D. Cox, Robert W. Hillman & Donald C. Langevoort, Securities
Regulation Cases and Materials 850 (7th ed. 2013); Neer v. Pelino, 389 F.
Supp. 2d 648, 657 (E.D.Pa.2005); Digimarc Corp. Deriv. Litig., 549 F. 3d
1223, 1233 (9th Cir. 2008); Cohen v. Viray, 622 F. 3d 188, 194 (2d Cir. 2010)
%),

LB, 3045%DOBEDLF L, EEFHKOMLH 725 CEO £ 7213 CFO
WL ABRIEATEN D 5722 LB TH 2 O0ENIEHETZ  (Jesse
Fried & Nitzan Shilon, Excess-Pay Clawbacks, 36 ]. Corp. L. 721, 730 n. 42
(2011))o MU, AEOHWZ ED L) BT ADICEDLLRETSH S
& 2% (Schwartz, supra at 16), THEEFAHGIE, CEO 2SN IEAT 2 % 78k
LTWhRWEETH->Th, SECIEHR CEO 12X LiltERRKET 52 L
NTELLEHWT2DDAH S (SEC v. Jenkins, 718 F. Supp. 2d 1070,

6(550) EEENGR 6727 (2016 8 1)



THPOIRTHGERFEL ) ABLAICBWT, BTy T+ —AA Y O
FEELT, SECICHIHENTE 2 &ﬁfﬂﬁéﬂ“(b\(gi

BT S £ 7 ATERRE S 12 BU TR L2 6 U 5 7-Ha,
P e % OARSEHG I IV & 12 O ASEEIC B BIEO £ 5 1,
FURMIH L OB, RIEABIC L D RO R S 20 L 2 51
HBHIEDS, BEFRFICETLHALEMRLMINELMT 5 LI3HED
B ERENTN D, I T L b WD 7 25 & Lk R
X% 5 nbIF Tk, &2 ITWEZOHUIIRTIILE2 DT
bAREE LT, WEENDRRT T S A OB, I

1074-77 (D. Ariz. 2010); SEC v. Microtune, Inc., 783 F. Supp. 2d 867, 886 (N.
D. Tex. 2011) %),
20104E1C1E, TRy K -7 507 o r = VSR B L OHE A RESE

(Dodd-Frank Wall Street Reform and Consumer Protection Act) ] (LLF,
[Dodd-Frank #:] X \9) 9545 (15 U.S.C.§7243) 12 &V, 19344E3:12
10D A5 E N7z, FE0EIE, SEC HVED A BHNCE T 2 384T
HOFAE O B3 EPGERIG B L CEVEREA R I SE 55D T
%o SEC 25D HHHNL, FERFEICED M BRIERFOERNLE
e B & LT, &at EOBIERFRE BRI NG, TOURDYH -
7oHE3EMIS, BITEPLZHELIA 2y T4 7THM (A Y27 - F
TrarikEt) ©9b, ot BHEICEDE, RROTHF LR T
Yo7z o&, BEE Tl LEOPITHREN L RBEZTLEEED D
T DRE - Efiz BB IIEHEOTLLDTH b, 10DEDL & T,
FATEDHATH B MG O EFHRTE LI L0, NFfTALZEMR L
LTwiawnwZ &, CEOBXUCFOICIREEN W &, E512, 1+
YT A THMICEE SN TWS 2 &7 &A%, SOX #3045 L 1357 % (Fried
& Shilon, supra at 745-46), %43, AFPLERTT, SEC HANIAIFIRT
%o FAHHIZIZOWTIE, SEC, Rel. No. 34-75342 (July 1, 2015) %M,

(16) Black, supra note (9) at 322.

(17) Thomas Lee Hazen, The Law of Securities Regulation [Vol. 6], 190 (6th
ed. 2009).

(18) 1Id. at 192.

HBEBG 67425 (201648 ) 1(551)
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W4 IXEE (the U.S. Treasury) (ZfifF S5 (17 C.F.R. 201. 1102(b)

(20)
H) o

(2) RFHI#EE

FIZRAR7z2 L 12, AR L O HMIGERATAOWIEICH S &£ ST
Wh 7S, HIGERE P OANIERAR e HES L7200 TIE, ZoBEZILOM
FEREEICIRTICE & F ), @ENAFIRZRNDE b DTIE WD, s
%&Eﬁtﬂ?%+ﬁ&%iﬁ%u%ﬁfé&wkwi%ﬂﬁ&o%l%
Ko, WEAMEIRAT AR EER I A KRF I A (19344E 3325 ¢
H)B) - 2)B) B LA A F—HGNHT 2 RFhIFE (Fik21A
% adil) ORIEIEINTVIZE A, 1990FELHFTIEI NS UL
DIERAT AN S B & 5 REFHIBREHIE AT bz, REHFE,

HRN - AT EIUCO &, BEATAZ 3FRNIGT T, FERIIT
B REMBEHO LIREEO TS (1933403 8 A 4t g H(2) - 205 d IH(2),
19344E214 d JHB)B) - 21 B4 b 3H), SEC &, FfEDM:H L & R
SOOI LR S 2 L TE Dy

(19) Id. at 189-90.

(20) SEC Report, supra note (7) at 4; Verity Winship, Public Agencies and
Investor Compensation: Examples from the SEC and CFTC, 61 Admin. L.
Rev. 137, 146 (2009); Zimmerman, supra note (12) at 526.

7o 2, REBHGES (REZY) OREEOFEMEMNT, KkKEE ;5
DR 2TT 4 T ANDOPEBR D 53,20007 RV & 85 7258475 S D5 HH T O fy
AL T o 724D 7 756,698 KV Tdh - 724 — A (SEC v. Club
Atlanta Travel, et. al., 2001 WL 522460 (May 17, 2001)) TI&, #EZRER
ICERDO S AR EOSESNEETH 2 & LT, HIBEIEEEICHT S
72o SEC Report, supra note (7) at 14.

(21) Senate Report, supra note (9) at 7-8.

(22) Hazen, supra note (17) at 199.
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EZAHT, 1990FHFETIE, #ITGESRE, FREORAILL Fal —
TarBIUOEILGSOERICOE, SEC A, OFEHPFI~OH . TIZ L
D, Wk HEIFLTY, Foid, OFBFEREICED, FEHESH - #%
BRI - HEREEEDO—E OB RBEOHF LT, RFMFEETHRT
ZENRDSNT, D, Dodd-Frank #929P 42785, Eid@Ico X, j#
MxSEZ [TXTCOE] IR LAZ &2k, TBTFRE2ELT,
FATE U - B O ~NORFHIFEED LI N E2m CoH I L HEL 2o
72 (193345 8 A 4k g (1), 193441521 B 5 a H(2),

SEC 25 HIFohe & 72 134T BC T & %08 U TR L - RFHIF a1,
BUHIE LT, B S a0 BshE LT, SOX H308R0AE RS
WCTEMT B4 L, 193445321 F RICED 2R BFEi#ERL S (Investor
Protection Fund) (274§ 24050 b T 5 (19334205 d TH()
W, 1934421 d FSIOU .

nB, WEFHHERLSEE, Dodd-Frank 15922512 & ) #iik S N7z HlE
THY, 2200HDO/ZOICFHENS, 121, SEC I LilHiEik
DEFATAIZE T 2 1 HFE M (whistleblower) ~O#HIEE 449 720
Thh (19344421 F & g HR)A), b9 121k, SEC DEHEEE
(Inspector General) |2 X B2BEN S OEBICHTAIRET TS T L DE
0T s (FHEB, FE4D R, HEERELS DR 3 &

(23) 1d. at 2083.

(24) FHETHEICL 2 RFHBSICH LT, REHIEZEF I T 5
BRI % 0 5 BED I SN T2 A% (1933457205 d THB)A),
1934423215 d HB)O()), FTELFHE S 12 & 5 RFEHFEEICOVWTIEZ N
IS 2 BEDE PN TRV, VEERRCE, fFBPEREIC L RS
B EOBMIPII >V T ICERIE R SN oz vwbi b (Ralph C.
Ferrara, Thomas A. Ferrigno & Davis S. Darland, Hardball! The SEC’s New
Arsenal of Enforcement Weapons, 47 Bus. Law. 33, 54 (1991)),

LG 67425 (2016 4E8 ) 9(553)
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FIVEBZ 5T, #HTHE 378 TR & %8 U T SEC AHILL 72
R4, FEHEED L C3FED 9 5, SOX #3085 D L 24
ZOMDOEEITBMEN LT VWDL O, FENOFETHER IR SNk
W D E B BRERSICHAT 5 LS Tw 5 (1934421 F

(26)

% g HBNAN1)) o
2. RIEEEHIEDONE

(1) SOX 308512 & 5 AIEH4:

SOX #:Difll5ERi 2> 5, SEC 338 E 2 5 UL L 7z 4 & 21 5%08 AT
B OB EL B R ICHRENE G4 (distribution of disgorgement funds) & L
CHRHLTE R — i, RN, W RIS T .
%<, .Evﬂb%ﬂf%ton&m&k U S B L 72 R
B2 E L SO TREREITHAANDL ZEZFHFHR LT, ThiZ
D, EROHMEDADOIEE LY b KBELR S L AT 5 2 LT EEL
o7z, AE308%DMlE £ T, REHMBEIL, EATATIEZHYET

(25) Sonia A.Steinway, Comment, SEC “Monetary Penalties Speak Very
Loudly,” But What Do They Say? A Critical Analysis of the SEC’s New
Enforcement Approach, 124 Yale L. ]J. 209, 217-19 (2014).

(26) 201S4FEERIGHT, HERRELEEOKEIL, H4BPVIELTW
5. SEC, Agency Financial Report Fiscal Year 2015, at 106 (2015). 7 3,
SEC &, 20114E205 %EH LT, 201645 H20HKE T, 314 D EHS
FHITH L 6,800 FVRL EDO#HFE4E %4> T\ 5, http://www.sec.gov/
news/pressrelease/2016-94 [,

(27) SEC Report, supra note (7) at 4; John C. Coffee, Jr. & Hillary A. Sale,
Cases and Materials Securities Regulation 1405 (12th ed. 2012).

(28) Paul S. Atkins & Bradley J. Bondi, Evaluating the Mission: A Critical
Review of the History and Evolution of the SEC Enforcement Program, 13
Fordham J. Corp. & Fin. L. 367, 396 (2008).
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ALY T4 —=ARAY NFEERELTNEDITON TS, FEHIEICLD,

WERBEROBEHMOBELT LAT L L) T hob V2 D,

HIE B D SOX #3085 DME 21, NIEFEEITHAANDS Z EDT
& RFEFESESD, FAEHBELEZGLONLELRA—OBELOBINLZY
@f&ﬁnd&%&wkwiﬁﬁﬁ%ogi%@tb,%C@,E%ﬂ
BETFSHEHESICHAANS I2IE, FITHHELEGTALEND - 72
%, TS (BRAN) ORBATAIC X SR L 2O ZREH L2
NE Lo kol ZORICEL, EBTIE, SECIX, #EIXHEOFIEH
EVAETEBHETHoTH, HHMICKEEL FLORE LERko 5 2
& T SOX #3085 D LAt D Hll IR % [olE L, REFHIEE T & ICHA AN
CHEERRNORR A>T 52 L biL s, Z0%, 20104, Dodd-
Frank $#:929B 4tid, SOX #3085 % ik L C LR ORI 2 LY v, &
M2 & D) SEC ERFFIFBEDO AP LKA RNIERETRIFET A 2 & b 1THE
L ho i

SOX #3085 a HIZ 2 XD & ) ITHET 5,

[FEAFERIC D ERAKIC L o TR ENEH B L ITBLED
FRRIC BT, BERDRESRFHLEOE DWW T A D0 5 R
ERBIgA, $20, ZOEPDLDP LT ORROAHEICB VTR
HHFE B L5E, YHRFHESOSH T, BERORTLTE.
FEEICED, BRLERATADWEZ OO 0I1Z3%T 5N A LA
&b Lok seiamash, Zo—-HEhbbDET 5,

(29)  SOX {3085 D VEE S HME TR Wz, T L) Bl %72
XS 2 Tld % v, Black, supra note (9) at 327.

(30) 1Id. at 330.

(31) SEC 3, M:aaoaHEICBRL (, RFMBEEHRERERDS
BRI CTE 5 X9, SOX #3085 DLl % Bk L CTw/z, SEC Report,
supra note (7) at 34.
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BERRE, W< TORLIE B TAR S LB b Tl <)
SEC "B HFNCHV. CTRATH) S LIC& D, 21k, ZOHEICE D EYT
bNDHZEEINTVD, WERERIIPET REBEIEEOHE L]
BE &, —fkiz, WBIES (pro rata) O FETHRBEERERICHET
559 THL, MEEEITHARTE N REMBEIL, BHFHRELLL
3ITETFRRE2 B TERL2b0TH L, F20F, AL DEIL
72 DTH A xMbiv,

SEC I T& L CHEHHFR E ITBWTRIERETEIE SN LG5,
o5 BT SEC DI LB BL T T v 2 T b TOHEDOHESRE
#1x, SOX EHIERMOEH L 7T Y IZoOWTHRHAENTW [RIERD
FHE) BELRLTHY, 77 hefl LTRELOEHTH S H
E)DDEREIND, EDLHITHET 55120\ TIE SEC OB L B
P S E 1S 72k 21E, WorldCom O/RIE&3HE Lk X
NTREHRETIE, PREOZHEKROMEEICHL, B0
WorldCom FEHDFEE &R THIIEAH LTV b ER, EHEAED ) L
BEFfE E 2358 E ) 1 Frico&36t v b (ko BRI ERES
DEINFEAZ6% T - 72) P EOIRE L %517 F 72 IEBUSFEO [ E L
T R BB P OS50 T T v Thotze TONEFICHL,
W ECHIFTE, REOEFRONTBY, #LVERASRO 515 % h,
DB ERERDRNIEFREGOFIHRMELZZEE L2 DTH S LR T,
SR T Y ONFIRAEP DA TH B & L 72 (SEC v. WorldCom
Inc., 2004 WL 1621185 (July 20, 2004), Official Comm. of Unsec. Cred.,

(32) Black, supra note (9) at 326 n. 65.
(33) SEC v. Byers, 637 F. Supp.2d 166, 174-75 (S.D.N.Y. 2009); SEC v.
Amerindo Inv. Advisors Inc., 2014 WL 2112032, *14 (S.D.N.Y. May 6, 2014)

A
~Jo
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WorldCom v. SEC, 467 F. 3d 73, 82-83 (2d Cir. 2006) )

(2) AIEREARB L OGEO T

RNIEFEEORIFEB L O ELIC T 2 BRI 2 Tl X 1L, [AEEEB X
DM L 7T 129 5 SEC #H (SEC Rules on Fair Fund and Disgorge-
ment Plans (17 CFR 201.1100~201.1106)) | Z#leE < h“(b‘%4i LT,
[FEHLH DONE & BEBLT %6

(7) RIEHA ORI [Rule 1100]

SEC 1, ## NI LG W2 KD 5o s & OB N
LRSIz T o w %“‘féiﬁ IZBWT, hlies X RS
ﬁﬁ%,&mﬂan%bﬁwﬁﬁuﬁof%Eﬁ%ﬁ?éﬁékﬁbﬁ
T, BEATAIC L WVEEL T 7 HERD IO OREZ R T 5 720 12F)
Hy2Z Lot Lal LN TED,

() BT 7 > D E % [Rule 1101]

SEC i, woTb, HEHIHL, AEREEF-EHHESOERS
FOGEICET A7 7 Y ORMEG LS I EDTE L2, E0IHsh %
UL, SEC OBATHER A3 A D 4: 8555 O %60 H LI/ BL 7
YHERFET S (Rule 1101(a),

RIERESF 723 EEOEHICET 2 77 1213, OXEE2RET 5
JEDFFE % G OBMDOEGDOSZIT ANTHi &, HESHETE 56
e DD EEDFID , QEBROTEREEOMN, OFHLIEE

N

O

(34) SEC, Adoption of Amendments to the Rules of Practice and Delegations
of Authority of the Commission, Rel. No. 34-49412 (Mar. 12, 2004), 69 Fed.
Reg. 13166, 13168 (Mar. 19, 2004).

(35) SOX #3085 b IH T, HWEROWERFZFD /-0 DA (donations)
T ANDYE, SECHAINZEHL, [HPF3085aHONIEREE &
HETHER /\EETZJ bDLENTNVDS
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RIS QOE W S &+ S T RN I RE

ICEGDOFAEL ZHERDE D LB MO E 5 FHE, OFREDHK LA
BOFEEE B L URMROWIE, DR TTFEE B & 5 S Ao
RO B, OREOER, KON, AT, A
HEHORH, £E&E05E %2179 e EH A (fund administrator) O3
£, WS L OCREIIE L CREFHEL ST, Re0BEHTRE, OF
Db SEC 2R T A2 FIE2 D H 2 &L SN TWw5b (Rule 1101(),

(7) THNICEIT 55E® [Rule 1102]

SEC BE L7ZATH TR S 1BV TER SN TR O LR L /21
FEMNHPT 5 HFED S A U7 DEH T TR B4, SEC %
WU THDLEZDFEMEOS L, RIEREF2@EEEOFR T /(12
BWT, HHEIEE (registry) F 721 3FH A ET 5 EM A (re-
ceiver) "DFTHNWEFEDH LI EHNTES (Rule 1102(a),

FIHATTRE IR RS OB L OBIEN 2 BERE OIS LTkt L7
T OEBa A PATIESILE N (not justify) & SEC 7% 2 53554,

(36) 7ok zIE, BATHEVHEHREEOBAREE LT o EETIE, 7
T UVERANL, AR T U= — - T A — T =LY 2 |Gk
RINEEG#HE S L ICEBEDHEEREEZIT) 20 Hb L) THbH, In
the Matter of JPMorgan Chase & Co., Plan of Distribution, SEC Rel. No. 34~
74266 (2015).

(37)  20054EDK[E GAO (Government Accountability Office) O L RK— kT
&, SEC O T T ¥ OFEMICHERM S H2) §XTB Y, Ml 5%
B89 & 9 i ST/ (GAO, Rep. No. GAO-05-670, at 28-30 (2005) )
BT, F8EHONEREEB L UOHHESIIBWT, ST T VKR,
5 2AELNIZHED80% & FHLEATH 5 Ll S Twb (SEC, FY
2017 Congressional Budget Justification, FY 2017 Annual Performance Plan &
FY 2015 Annual Performance Report, at 39 (2016)),

(38) RNIEREOHEE TRIFRE DD 556, £ O&FRILEKISHD 5
559 ThHb, 72& 21E, In the Matter of Zurich Capital Markets Inc., SEC
Rel. No. 34-74154 (Jan. 27, 2015).
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HH4EB L URFHBEEZEEICHDL L2 ED L2 ENTES (Rule
1102(b) o

(1) 79 VROEMELFEDIHOZICL DT A2 POES [Rule
1103]

T?yﬁuSanwa,%ﬁ®w17%4b%fﬁﬁﬁé%®tﬁéog

HHTIE, 77 Y FOIAE—2 AFTHHEEWHLPICTLE LI, 7
FUYRANDA XYt ERDDHFIFEMICT SEC IR ZMBRDL Z LT
EEETREHL 2 TNLR 520,

() 77 VEOKGE, BIEF 7IEAKFE [Rule 1104]

SEC X, 77 YRAEDLI0HKME, TOKE, BIE, TKREG
ATH o TT) o ARRE7IAKRRIL, FHHAIE LT, x> MERHIMO
K2 H30HPMWICRE SN2 T TR S v,

(#) 77 D% [Rule 1105]

SEC (¥, SEC ORtE % & & f#H & 44 @f?x EMANCESL, 7
7y OEBEMLYRNRD t#f%%(h@lNS) Y NESI: 15 RS
BESBOMRDOIZOMYTH D & SECHELLEMEDb LT, I

DOEICEG F M T2 RSN, FEFHFHFENS (Rule
1105(), SEC DHE TH W7 T V458 AL, SEC 12 & ) KR x Z1F7:
EHE YT 5 R4 (bond) Z5ZI7HL% (Rule 1105(c)), SEC Ok
BT VEBANTH LA, &P (administrator’s fee) 3% b N 7%
Vo SECIBLUND 75 VEFLAIE, 58T L5108 28R %

(39) Verity Winship, Fair Fund and the SEC’s Compensation of Injured
Investors, 60 Fla. L. Rev. 1103, 1135 (2008) |2 & % &, #iBIf% 72 N 1EHE4
TlX, SECIZEDN T [Mrs5E a3 ¥ v % » b (Independent
Distribution Consultants: IDCs) | 2338l 7T » DFEE Z 4TV, PERER
NOFHNOER E EEETADT-> T b, ZDIED, TP LT a4
7t EAEEN, PEOEHYE, CIMUEIAL EAEST 5,
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BRSNS O Wn S &+ O S R NINE

KL, SEC OAKRE, AL HGA S b5 (Rule 1105(d) HIE
DEEDRTIUL, EEEB L OEHOEHL, IESORED S
bil, ECRET 55 EROTAD SMHT 5 (Rule 1105(0), 4
DU & 7213 SEC OFF7RIZHEV, 79 Y EH I SFHRE 2RI L,
D FHRE L SEC DGR % 21T 2 1 hud e © %\ (Rule 1105(f) o 7
F 0L, YFEE, TSI UEHATLIEISECOHRYCICLNVBIETAZ L
ASTE % (Rule 1105(8),

(¥) EFEOHHE [Rule 1106]

FRE (1) KL Taxy bERHTELGEEERE, MAL, 20%
DFEERE D L IS 2B ERICESE, 7203, HwRA
W LTHET 200 LN WRIFFEICIED &, ITBFRE ICAALLY
L7720 35628, 7203, Hlidaad L 3RIEEEDRIRO M4,
M TS b LIIAFRE T T v okilss, L, 779 VICET5
U ICR L TR R N5 2 2 1330 5 N,

3. RIEREREOFIHERE

NIEHEEORIEB X OGEOIRIICE LT, SOX 308512 & 4 HIEES
JEIRED S kRN I BI5E T 5 R et ERHI R M 7o b e o tz, 22T
UFTIE, EEPAFTELNOPDOERD»S, AIELECOFHIEREY
ARHILETh,

(40) ANIEHEOEHEHOBAIIIFEICHR T > TR VL ) TH Y, 2007
£ GAO L — b (GAO, Rep. No. GAO-07-830, at 29 (2007)) 2L 3 &,
K350 2 DRNIEREWEHEN L 7 7> FTRIHLTWD L DGR H
N, BEEHSEAT L L WERBERNOSEIHLT S LFEHI LT
5.
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(1) SOX #3084 ¢ T2 ¢ SEC #i53E (20034F)

SOX #3085 c HH(1)I&, SECIIxtL, xS -8B R IR, %
B PO RNIENHEEHZT ) 20T EZFH L) 25002 5 512
T 5720, FEGIER S5 FR (20024F 7 A31H 25382 5 4F/) 2B
%, RFEMHA T 22 LR R0 2 T2 2 S ORI OME 5 &
D% RDI-LDTH 5,

CTNIZE B L, 19974E70 520024E £ T, BHIFHi X 2l L HED
SECIE, 34O RFFFERICB VT, 125,000 N\OFERIZH L, B
UM A L LR 5SRO S — ), SEC O ETH
il USSR (72130 ORE) &, 16 THadse s,
FIZTO=— - T — 7= REEREM L Vo 7R EOHEMEIC L 5
JZ I B AR o o

(2) 20074EHL D SEC 4EJK G (20074F)

SEC D20074EMUAEK B #IZ L 5 &, SEC YU L 721 4 & R
BEDH B, 2006421, EFEIC 1££2,200 VI, BiERERIC
1885005 KL & 43R L, 20074EEE121E, [EIEEIC 1 /57,6805 FIViGE, #:
%ﬁﬁ%KS%MWWTW%%ELttéh%i

(3) 20104E D GAO #Hif# (20104F)

20024E 72 520104F 2 J] £ T, SEC 139565 FIVORIEIESC X B0 %
L, Z096%IZH7z5914E FILVHEBIIEIN S, IME LD £76
%1204 72 56918 VA ER BRI ENT-L NG, T2, FEith

(41) SEC Report, supra note (7) at 10.
(42) Id. at 15-16.
(43) SEC, 2007 Performance and Accountability Report, at 18 (2007).
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THHIHFDORIERED ) B, FREBA4ED LR L TWws & LT,
(44)
BT T Y EROEIEAGREE & L TR S,

(4) SEC ™20154 % Annual Performance Report (20164F)

SEC %%20164F 2 HIZARL-HEHICL 2 &, hiha s RFEMEREE
EHET, 20126013, 31640077 BV &y U, U 1186,80077 N,
FHBERNOGEIIEORNIERED S 8 1,50007 Fv, 201341, 34
82,4005 KL% 6 U, MIDUARIZ23(53,00005 FIv, FEAR~OSEIZ221
DRIEIAH S 2 £55,10075 KV, 2014413, 4156,60075 N % fr L,
A 13 24158,900 5 Kb, HBR~DOSEIZ28MEDRNIER-4A DS 415
2,40075 KV, 2 LT, 20154Ff£I, 41189,5000 Fv & an U, BAHIX19
13,5007 F )b, #HERNOHEIZ3MEONEREES S 1 55,8005 L&
3 ERTHo 7os

(5) Urska Velikonja ##d% DEFEHT (2015%F)

Velikonja #E#dz1%, 20024 7 H25H 22 520134E12 A31H F TOMIZA]
SN ATERE LR L+ 5 R TR £ 1T TV by RHHIRE
BHLAAE N TR VIS DR 555 54, BEHE EMICE L7z
Fa, BLU, Al ENTH OOWEREIIAEG ) BEPELS ot
D, AT AT E CHEEMOSHR SN Lo M s34,
IR RDSBIL ST B, LT TlE, Velikonja #E#EZ ORFFERE RO
BEZE 2 A8 L 72w,

(7) RNIEFEEOMHE L FERHE

(44) GAO, Rep. No. GAO-10-448R, at 3, 12-19 (2010).
(45) SEC, supra note (37) at 40-41.
(46) Velikonja, supra note (11).
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AR AR SN RIEREE 2430 TH Y, F0) bEATHREICL S
L DOH 43, FTHTFHEICEL DD D100 TH 72, HEHTHEI2X
D RIR SN-RIEFES 14300 TlE, S OREHIZ89E2,0004 KV (2D

5, HH429656,28077 v, RIFHIFHA459685,72007 Fv) THY, —7,

ATBCFAe & 12 & 0 Bl S MR IR 1000 Tld, ZaD#REHIE 554,470
TRV (209 b, hH4321%2,52005 Fb, KFH1#H4:236%1,95007 FL)
ThoT,

W EBE RO AR A3 144156,00007 KV TH - 720 SO PIER
L LT, 61189,000/5 FUAMH4L L ORBIEFEICL2b0THY, 82
8,000 FABRFHFMBEICL LD TH o720 3HEXHBLTRTOR
A, e & REHREOT S £ it b 0Th -1y

(1) AIEREOHE

NIEFEGEOTVIHEILS5,9537 Kb, HRfE & 72 5 XERE4E TIE1,64875 F
N Tholz, ABEL, AIG OXEHFEKFM: CAIFE S 7z 8 ££1,650
FVORIERS, RABBRA v 1 - FE Al SN 722 1
4,959 FVORIEREETH - (;_8 )

() BFATAOBEIIRNC & 5 NS

BEATH O D O RNEEEOUEB L OEEORIE (SFHN—ADH|
B) BARbHE, Tu—F— - 74 —F 13511 T22£&6,070/7 KL (15.6
%), A %A F—HGNLISHET 10 PV (0.7%), &M - &
AAEIL651FT3846,94077 KV (26.8%), FATH DI - BI/RIETIFT63
83,9105 )V (43.8%), MHIHERMEL 9 1 T2,57075 Fv (02%), REF5E
A2 T14485,14075 Fv (10%), H56&1E 7 14T 2 84,0205 BV
(17%), 20l L FOHI KA TN & dbi s,

(47) 1d. at 350-52.
(48) Id. at 351.
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RIS QOE W S &+ S T RN I RE

FEATEN & Dk R B O BB EEOEMD L 912, ERATAD» S
EHRIZRERFIESE L TR Wy — AT, Lo aHEE&DHE I
IS, FO—TREFREOFEDSHBIIRE b L), 7= — -
T — 7 = RHEERMNC X 5@ AT IOV TIE, SEC 3 TEFH & &
WECHBOEE LEG LS E & DI, FEFEDORAFARBED I
%ﬁua:kﬁ%@i

LB, AERIER, £ 0WE, RESRERORMTI RSN — 2
THAHH, TDXD) % —ATIESEC I EDEHERREL L OEM A D
B EERLTBY, WERBERNOHFELEOHSEA SEC Tld 7 &M
ANEBL TN D, CDL) %7 — AR RPSHEN LT HDT,
AT X DB B E o T LS AT B,

(x) FBYFRES & DIFAT DRI

8D RIEREED ) L1547 (64.7%) DFEMHIIBNVT, KT TAT
Jva PRI TWS, RIERESICE 25 RSN r — A0
Pl (532%) T, #EE2ZI 72 HERIRITFRD» SHELE L 2T T
W\, FAFREADSIEAT L TR SN WRIEREREO T, KRRt
PRT 2EHREEDL D 5 LITRRO LN — A, T/ 5ERE I
BEIDRRD 5N Wr— X, BEY, RIEEEDSOHEIZ L0 HEED+
AR — 2D 355 4 THEEND LI T 05,

WBRDNIERES ERNTREEOM 20 bW ERE L2 T 72 — A ZBw
T, HREED 9 HRERED HH S NSO THNE A1341.3% (F
JET33.6%) Tholzo FATEDWE - FREROFMTHRL S 7271

(49) 1d. at 354.
(50) Id. at 353.
(51) Id. at 355.
(52) Id. at 369.
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PO RIEIEEDTRTOr — AT, W47 L TRIFREI TR SN TV DL

.
BB R ORERHC & 10 2 A EIES & DS OIS IK15.1% & HEEHY
NS DTt —F, BATHOEE - BRUSORTRN T,
TR S N5 C LT DB %, SIEERIT L B 5HRA I
DEEWFHE 25720 DOWT13%THY), O L) BFOHERIZE -
CRIEHA A B TR L 7 o TV LIRS s

4. NEEEOEFLE

(1) BT T > Eh DR

SOX BRI DM IS IOV T, DHELABILT & Wi a e
L9 2 HWERBROBDEEDOEIIL L ThA ) % wifa, SEC 138
BRIk L2 2 BRI 5 & 5 kiU [, Ee05
WS ERBROBEEDONLBEEDOFHIHES LTEHIZX LA T
IEEfL SN WA, et EENIA T2 820077 TEDTH
{ZE&MTES (17 CFR201.1102(b)) o

Velikonja #E¥dZ D EFMIEIC L B &, 1 HORNIEREEOHEIE, FIHT
wﬁﬁFW,*%@T@m%ﬁme%o%itﬁt,%ﬂ?h@%i
BHREDBHIWHS A TR VDT, TOEEDHRNS, SEC DEZ b
HYELE W) DOREDH -0 I12H 5O FHENT 2 DI3HE L v, FED L9
IR/ D S DA 2 F55,000 RV TH BH 5, 72 250X %A%
DILETH->TL, HET T Y EROEIMEN D 5 L% 2 28551, A
HEDVRIR SN TWDL Z EFHAINS,

SEC &, 20034 EDHEHED AT, [HHMIIATHRELEEIZVWDT

(53) 1d. at 359-60, 369-74.
(54) SEC Report, supra note (7) at 14.
(55) Velikonja, supra note (11) at 351.
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b, AEEEORELFIF 50 ) Tho] Lik<T0ds bokb,
3085 DHENDLE kid, SEC &, i L F 721 REFHIFED L% 6y
CB7:0, HITRERAEZRIZRT L2LETR L, TORIFEIESECIZL 3
BHPINOHY T3 HERIEDCDD L o TWE, ED L) Bk
CEFEEICHD SN, EO L) RIGEICHELT T Y BERS L0, T2,
ZD L) BPEN D, EO L)L TTONLDDIHET A RUEE 7213
V—iE, EFEO Rulell02(b) OBLEAFA A0 I27% 5045, BHETZ

R (57)
WEIHTH b,

(2) Circularity D&

RIFRRICB VT, HEROGHHE 222§ hUL, FITE O RHRL
WA X o TR T | 24T o 724 BERIE, & 57RO R0 5 Flts %
BT, WOFFMIATATIHRREZIT20TH Y, &FRMICAIEE L
TBOHT, BITBEOZL ) HERESIRFEOMTOEOBIEE 4T 512
LEFh, ZLTC, DX B —ATRITHEDOIREREEEZDO L2
CALEFATAOWILIZ R 5 v, £ ) BOMESR (Circularity) @ R#EAS
HI AR S R T By

FIZHBR7-E OMEEROBENE, FBFRRICE S §, ASEHEa 28 U T
(59)
BRI EAT I GO RN T L EHRICEZON TS, ZOVEn

(56) SEC Report, supra note (7) at 22.

(57) Zimmerman, supra note (12) at 531.

(58) Frank H. Easterbrook and Daniel R. Fischel, “Optimal Damages in
Securities Cases, 52 U.Chi.L.Rev.611, 639-44 (1985); Janet Cooper
Alexander, Rethinking Damages in Securities Class Actions, 48 Stan. L. Rev.
1487, 1502 (1996), John C. Coffee, Reforming the Securities Class Action: An
Essay on Deterrence and its Implementation, 106 Colum. L. Rev. 1534, 1556~
62 (2006) %%,
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5%, SEC EEATAZ T2 LT, L& L 0ERITIHE %
THIRETHY, #H)T5H2LT, BOLVKRTEICEENAEESEL

(60)
&7, HD, Circularity OFED RETE 5 L FEINTWE, 72771,

Velikonja #E¥z D FEFEMIZEIC L UL, FATEHEOWRE - BIRER TRIEHR
EVRNHEENT T — ATHFITBWT, #ERERIIGE S N2 HIEA
i1631%4,00075 FV T, 209 LREATENRIEZEEIISHL - 72 EHIE51E
FILTH o 72, Velikonja #HEHIFIE, AIG % WorldCom 7 & ORI 7% 4
FAAHETCHTEVLHOMBE L R IERESIILL 727 — AT}
Circularity HLHIITaN N E LoD, TNSIdT LAEN AR —ATH -
T, MO ) Lo THRATH R A EREEICHBEEZ > Tt
BT D,

SEC I3, FAWFRRTIIRO SN WEBE - BIBE~DOEEE KA
BETHDHI LA 5HT 5L (Central Bank of Denver, N. A. v. First Interstate
Bank of Denver, N. A., 511 U.S. 164 (1994); 19344EFEAHU5 | T1205% e
H), IhoH0FEDSOFEE S - RFFIHEZ A IEHES T8 U Tl
BEFRITET 5 Z &1, Circularity OREIZHSAL L 2T, HERER
LS B HETHS LR D 772U, BBUTEHT B HACHIE -
FRE D SEEEMHIC T L HEES BN T E 2 TRMERE C 2V d

(63)
N

L7,

(59) Black, supra note (9) at 331; Winship, supra note (39) at 1128; William
W. Bratton & Michael L. Wachter, The Political Economy of Fraud on The
Market, 160 U. Pa. L. Rev. 69, 139 (2011).

60) Black, supra note (9) at 344.

61) Velikonja, supra note (11) at 375-76.

6 Black, supra note (9) at 344; Winship, supra note (39) at 1130.

63) Velikonja ¥z OEFEMIEIC L 5 &, &KD67.5%12H 72 5 N 1EHE

S LT, MADHIEZZTTWDED, AL - 72488k N IEH4S
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(3) RLEOTRER 2 AEHHE DT

ST, RITE L SEC OAERSHET T ¥ AT 5 2 L 12k
D, WELERANOEEIHO A 5 = X AHEHL, D T2 b0
FHAEL S D2 EAs, MERTHETRECREL, M5 AOREAS
S R LBBETH B & % ARSI T by BAEDE 2%, AT
I DHET T ¥ L RMTRONR - S5 & WA AL IR C 7
%

MO RPIE, WHIEFEIT TSI EICELT, SEOEERRIC
SEC 3HS % 215 2 A5 B4°05 2 D70 b BERIHIT 2 AT 5 oy % 72,
RLOTRTAFIT TR 2 5412 18 SEC HEMM 2 BT~ 5 T2 ¢, B
PR 72\ & 7, U TN & - CRAATRE £ T
X ko B FRITRR AR T X Ve, W - S0REC
S BIERERRD £ 5 TR R C X R VIBE, 713,
RIFRER L AEREO VTS FIITE 5B A1 hoTl, AEEEICL
BEREOHAFBTEIZED S IX b HE L RS0k X 2o T,
SEC DR EHFATRE 55 & FIET 2 RS B2

Velikonja #E5d% DEIFFIETIE, 222MFDORNIFEREED ) H4AEIZHB VT,
A OFHHEHOME, OIS ¥ REOHELE o 7%
FH%e LT, BATRE L L ARABASFA S TEY, $T0%
FRAETHAVIZLTY, EMaX b OBWH ARG BB A STV

LU TCHRENTZREDINBICHE T L2 L VIR RETH > 72,
Velikonja, supra note (11) at 380.

(64) Black, supra note (9) at 342; Winship, supra note (39) at 1132, 1142;
Zimmerman, supra note (12) at 505.

(65) Winship, supra note (39) at 1141; Zimmerman, supra note (12) at 544.

(66) Zimmerman, supra note (12) at 540.

(67) Winship, supra note (39) at 1132, 1141.
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LA TN

SEC b IRHIF b, WATT 5 AT Ml & RLBYTRERIT £ 5 Etis, Hise
b EIS S b b A ERHREE LT by 722 2, <=7 b ¥
143V TWB | OWELLER D SEC S RIEREE %8 L T2 - 72 &%
FHBABIEE S L RTHL TR\ LT, B AR 2
P T L72FEHAH 5 (In re Mutual Funds Inv. Lit., 608 F. Supp. 2d 677
(D. Md. 2009) ),

FCIRIHIL L 247 TV 3 A ORI~ B 5 Th 5 )
o SOX EHIERI OHHBITH %25, FAIFRIROHFIZT TIZ SEC & OFIfE
| B RS AU % 2 0 2 M A, B 1 1R A RO fi
F 0T, FAITRRIC B CRIBILE LIS IRER 2 kT 5
BUE 7 <, 19344 HI 10b-5 35 TR RS RERL £ 7000 B AR 2
TLEIELT, phaiike R RHEIS 5, £/, SEC & O
TR % 4o Tl b LT, BUS0Re b A HIE L
THRVEAIE, TR T A s 5 R 5%

(68) Velikonja, supra note (11) at 387, 392.

(69) 1Id. at 365.

(70) Litton Industries v. Lehman Bros. Kuhn Loeb Inc., 734 F. Supp. 1071,
1074-77 (S.D.N.Y. 1990). A BTS2 4T o 728 Hs, FOBEIIZE#E 4
% — U AR O IR & iR L 72 SRR O R S 0T o - B I 54
HHEXDA A4 5 —=HENT &Y, BEHKOWHmEs AL, ARE
AT S L CACR THIUTHUS T E MM L 0 & S ilits CHUGE &5
/ool LT, BHEMEERS I L, FIEHH L OBEERE % K
DIFERTH 5,

(71) 1In re Spear & Jackson Securities Litigation, 399 F. Supp. 2d 1350, 1360
(S.D.Fla. 2005). 43 O BRI X 2 5 0 Ul = 5 O 18
EREERBRDERLEFETH D, &b, KA, &0
WEEDOZT-AEEL L2 2 EDOFEINEN TV RN E A PHEOHT
R TR RITAHEENIZETTBY, NS LRNFRRE OFENHH 2 &
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SEC DATHFHRAM BT A ABERITIE, HRT 7 VITHARATNL R
Hf LTI -7 L E D o T, BFFRRIC BV CHHERMES L 0K
FEELAVBEGZRZ LY LAV EIZFAET 2 ED45%IE (Penalty
(ﬁwﬁﬁ@@ﬁihfv%i%ﬁ@%?&,%C@ﬁﬁﬁﬂ@%%@&
#C, L0 Penalty Offset 4 % B ) A&, & 512, [REFHEON
AR ZMER S 2720 ] & LT, BHPDFATRER CHR 2RO 72545,
WAL SEC IZZDF 2@ L, MRS N7SHA\ O % [E & 72
BRIERERED 72O TEICRAET 2 BOFRELED N T WA I,
REFHIBEOBE DR SN &) RIWFRLE L OFIEEZHL DL LT
Bz (In the Matter of TD Bank, N. A., SEC Rel. No. 33-9453 (Sept. 23,
2013); In the Matter of JPMorgan Chase & Co., SEC Rel. No. 34-70458
(Sept. 19, 2013) %),

(4) BIFEFHS & ORI

DB S B LT, SRR OSRIC & MR
BT, AFRRIEES10% b1k OB £ & B [WHE510% b
T, HERAOEM T E 723086 UHEE I 0 A EHEIE, %

B E BB IS b L BAED SN TWE, L2 AD, [FEE5105D

RAHICEWTWS LA TH S,

(72) Black, supra note (9) at 330 n. 88; Winship, supra note (39) at 1120-21.

(73) Wendy S. Walker, Alan S. Maza, David Eskew & Michael E. Wiles, At the
Crossroads: The Intersection of the Federal Securities Laws and the
Bankruptcy Code, 63 Bus. Law. 125, 132 (2007). #8750 [AERRICEY
Bt OREFFL LML (L) —HEROIITIG$ 2 1 ERERE kM
DEEFFICBI 5 HMRILORIE] ¥ 2) A M1357%5 (2008) 113-115H,
BETe [ARFERRICET 2 R0 RFFM LD HribfOkBoR s
2% (2009) 332-335H,
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BUo 1S, SEC A S 7L |0 LA TE A 58 U C R e
PB4 2 M 2 ) 6 O 12 DU T A B AT ALl 2o,
SEC 2838478 (S L e REFHIBE LR L 7284, SEC OEMEIE—f%
DR & TN b = & &) SRS 5 & O b0
SR B B~ S 1 B2 S AL S B SEC A7
BAG DR, EIE L 2R 1 % B SEC ABUR L 72
R, B L b AEIES A AN 2 L% ¢, SEC Ol
L & o CEHECH S 65 2 8 b TH 2, LiL, ATke%E
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(75) 1d. at 353.
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(2013).

(78) Christensen, supra note (74) at 342, 371.
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64553 (May 26, 2011).

(93) Winship, supra note (39) at 1132-33.

(94) Coffee, supra note (58) at 1543.
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SEC Fair Funds for Investors’ Damage Recovery

Masayoshi ISHIDA

This paper is intended to take an overview of the content and status of op-
eration of the Fair Fund system in the United States and to elucidate the
meaning of the Fair Fund system and issues related to it.

First, in Part 1, it will take an overview of disgorgements and civil penal-
ties for violators of securities laws, as means of enforcement by the SEC.
The Dodd-Frank Act expanded the SEC’s authority regarding civil penalties.
While traditionally disgorged funds had been used as restitution for investors
harmed by securities trades, civil penalties were collected by the U.S.
Treasury.

Next, in Part 2, this paper will take an overview of the requirements and
distribution process provided in §308(a) of the SOX Act. §308(a) of the
SOX Act empowers the SEC to establish Fair Funds adding civil penalties to
disgorged funds. When the SEC has received civil penalties from judicial ac-
tions it motioned or from administrative actions, or it has received civil pen-
alties from settlements on such litigation, it may add such civil penalties to
a Fair Fund either through a motion to the court or under its own discretion.
Under the Dodd-Frank Act, civil penalties may be used as sources of funding
for a Fair Fund, without ordering disgorgements. The distribution process
to damaged investors through a Fair Fund is provided in 17 CFR 201.1100 -
201.1106.

In Part 3, this paper will take an overview of the actual state of use of Fair
Funds in the U.S., referring to the latest reports from the SEC and the GAO.
Furthermore, it also will provide an introduction to the following subjects
based on a detailed empirical analysis by Associate Professor Urska
Velikonja: (i) numbers of Fair Funds and total amounts distributed, (ii)
scale of Fair Funds, (iii) numbers of Fair Funds and their amounts by type
of violation, and (iv) the state of parallel private law suits conducted along-
side distribution through Fair Funds.
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Part 4 will discuss the meaning of Fair Funds and related issues. It will
look at the following issues: (i) decision-making criteria on implementation
of the distribution plan, (ii) issues of circularity, (iii) duplication of private
actions and Fair Funds, (iv) the relationship between bankruptcy procedures
and Fair Funds, (v) civil penalties for issuers, and (vi) the difficulty of the
distribution process.

Lastly, this paper will point out that while views criticizing the Fair Fund
system as useless do not appear to be prevalent in the U.S., many commen-
tators have pointed out problems and issues with the Fair Fund system. It
notes that while traditionally investors have sought restitution for damages
mainly through private litigation, most observers are not enthusiastic about
the prospect of the Fair Funds system replacing private litigation, mainly be-
cause its amounts of restitution for damages tend to be small and in light of
limits on SEC resources.

BLBUG 67%2%5 (201648 ) 39(583)



