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Comments on Coke’s Commentaries upon Magna Charta

Yuzo FUKAO

Prologue

Jenks’s ‘The Myth of Magna Carta’ in 1904 has had a long influence on the
understanding of Coke’s scholarly work in Japan, even after the publication
of Holt’s Magna Carta in 1965 which criticized the work of young scholar J.
G. A. Pocock that called Coke the Whig historian. Why this misunderstand-
ing lasts so long. To dispel this misunderstanding, I and Dr. Matsumoto
translated Coke’s Commentaries upon Magna Charta into Japanese in the
last number of this bulletin.

Preliminary Consideration

Coke was not a historian, but a lawyer. He did not expounded John’s
Magna Carta in 1215, but Henry III's Magna Carta as a statute in force in the
early 17th century. Therefore it is important to understand the method of
statutory interpretation of the day. He did not expound the Magna Carta on
unreal theory of Ancient Constitution, but on many legal sources that the in-
troduction of printing has produced, namely, Glanvil, Bracton, Abridgements
of Statutes and Year Books or so. He also smuggled legal maxims from
Roman=Canon law.

Analysis on the Structure of the Commentaries

He did not expound every chapters evenly. He focused on chapters 29 and
30. The chapter 29 is the famous due process clause, and the chapter 30 is
a clause that relates the tax called imposition.

Coke knew well which chapters in the Magna Carta should be succeeded
in the next Ages.
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Comments on each Chapter

I drew auxiliary lines to understand each chapter. We should not pass
over the statutory changes of the interpretation on the Chapter 29 during
the reign of Edward III. And, Coke knew the phrase, ‘Nisi per legem terrae’
originally related the process of the outlawry and the abjuration of the realm
by which freehold is disseised ‘Nisi per judicium parium suo’. His definition
of ‘rectum’ in that chapter is also important to understand the process how
right theory in modern law has grown out.

Epilogue

The chief target of ‘The Myth of Magna Carta’ was not Coke, but Dr.
Stubbs who is the father of historical scholarship in the modern age. Jenks
who failed to get the Corpus Professorship of Jurisprudence at Oxford, could
criticize him without concern. But, the other historians hoped that they
would not be thought disrespectful to his memory. His ‘Select Charters’ has
long lived as the textbook and sources at Oxbridge.
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