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On the Effect of the Party’s Non-Compliance with the
Court Order to Submit Documents: In Regard to the
So-Called “Truth Fiction” in the Japanese Code of
Civil Procedure Article 224

Harumi TAKEBE

Observing the function of the discovery system in civil procedure of the
United States, there is some sense of incongruity in the Japanese civil
procedure in relation to the court order to submit documents and the
associated sanction against the disobedient to such order. In other words,
this sense of incongruity stems from the issue whether the court sanction in
the Japanese Code of Civil Procedure performs effectively and whether the
uneven distribution of the evidence actually disappears by the sanction and
a fair litigation operation comes to be done by the sanction.

In this article, for the further analysis of the above incongruity, what kind
of advantageous effect the Code of Civil Procedure Article 224 practically
brings in by means of focusing upon the Article 224 in particular that
provided the legal effect when a party of civil litigation did not obey the court
order to produce a certain requested documents.

For the meaningful analysis of this issue, the actual situation in the United
States concerning to the “court sanction” rendered by the courts in case of
the document spoliation and disobeying to the court order to produce
documents in order to examine how legally and practically the “sanction” to
be carried out for the similar non-presentation of evidence.

As is generally known, discovery system is well utilized in the United
States. In this discovery procedure, it is the principle that all the information
related to the case be all disclosed. Moreover, for those parties who
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misplaced, canceled or destroyed the evidences, various and severe legal
sanctions such as application of the contempt of court, cost-shifting
(imputation of costs) or the “adverse inference instruction” are established.
On the other hand, in Japan where no discovery system institutionalized,
there are provisions in the Code of Civil Procedure to order to a party to
submit documents in the trial procedure similar to the disclosure system of
the United States, but the sanction taken against the court order is totally
different from each other, in terms of the party’s non-obedient to the court
order and the third party who misplaced, canceled or destroyed the evidence
(on the third party, it is specified in Code of Civil Procedure Article 225).
Therefore the main issue here is whether in the Japanese civil procedure the
legal sanction to be rendered against non-obedient of the court order to
submit documents actually has the effective meaning or not.

In order to scrutinize above pointed issue, in Chapter 1, the crucial issues
are pointed, in Chapter 2, how the Japanese Code of Civil Procedure Article
224 is discussed and evaluated among legal scholars and lawyers is
examined, in Chapter 3, the civil cases discussed Article 224 are analyzed,
and finally in Chapter 4, the comparison of the legal sanction between Japan
and United States is summarized and my summation is shown as a
conclusion.

A table of contents is as follows:
1. Introduction: Raising the Issue
2. Meaning of the “Truth Fiction” in the Japanese Code of Civil Procedure
Article 224
(1) Examination of Precedent Works and Construction Concerning to the
Japanese Code of Civil Procedure Article 224
(2) Function as a Discipline of the Japanese Code of Civil Procedure
Article 224
3. Case Analysis on the Civil Cases Discussed the Japanese Civil Procedure
Article 224
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(1) Case of the Injunction Claim Suit in Regard to the Model Utility Right
Infringement, Osaka District Court, 2004 (Wa) No. 6262 (December
15, 2005)
(2) Case of the Torts Damages Claim in Regard to the Asbestos Inhale
Suffering, Nara District Court, 2004 (Wa) No. 977 (October23, 2014)
4. Conclusion
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