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The Duty to Disclose the Prosecution Unused
Material Schedule in Korea
—A Proposal to Japanese Pre-trial Procedure

Yoshifumi SUMITANI
Naoko YAMADA
PARK Je Min (Translation)

This paper aims to discuss and make a proposal about introduction of the
duty to disclose the prosecution unused material schedule to the Japanese
Pre-trial Procedure comparing with the similar one in Korea which is a
country that in these some years is succeeding to establish new provisions
to protect human rights in criminal proceedings in accordance with global
standards.

Numberless miscarriage of justice has been occurred in Japanese criminal
procedure by prosecutor’s ‘mistake’ or ‘refusal’ to disclose important unused
material. In 2009 the Saiban-in Seido (quasi-jury system) started and the
Pre-trial Procedure for that had introduced some years before aiming to the
Saiban-in Seido would perform effectively.

Final goal of the Pre-trial Procedure is to examine and decide which
evidence and what issue of law and fact should be appeared in court, for the
sake of realization of Saiban-in Seido as satisfactory and speedy.

Nearly 8 years have passed since the Pre-trial Procedure started to work,
lawyers and academics have pointed out there would be some problematic
situations with it, such as lengthy Pre-trial Procedure because of the conflicts
between prosecutors and defence lawyers about disclosure of prosecution
unused material, and prosecutors’ ‘mistake’ to disclose prosecution unused
material that is important for the defence. The Legislative Council of the
Ministry of Justice is now reviewing the Pre-trial Proceeding in order to it
can furnish the prosecution unused material schedule to the defence if they

request.
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The Korean Criminal Procedure Act and the Japanese Criminal Procedure
Act are very similar, like twins, at a glance as the former is rooted in the
latter. At around the same time Saiban-in Seido started in Japan, Korean
government has established a new citizen participation system and carried
out a dramatic legal reform to realize protecting defendant’s rights in
accordance with global standards. Korean citizen participation system is
accompanied with the duty to disclose the prosecution unused material
schedule to the defence lawyers in its Pre-trial Procedure and it is working
very well. It is reported that in Korea, its Pre-trial Procedure is implemented
satisfactory and smoothly without any conflicts between prosecutors and
defence lawyers about disclosure at all and the trials finish speedy; most
cases are tried in one day, no longer than 2 days.

Comparing with Korean Pre-trial Procedure, ex-twin of Japan and now not,
this paper would visualize the reason why Japanese Pre-trial Procedure is in

problematic situation and make a proposal to solve it.
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