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The Trouble with Trolls: Innovation, Rent-Seeking, and Patent Law Reform, 24 BERKELEY TECH. L. J. 1583 (2009); J. P. Mello,
Legal Update: Technology Licensing and Patent Trolls, 12 B. U. ]. Sc. & TrcH. L. 388 (2006); Tracie L. Bryant, Note: The

America Invents Act: Slaying Trolls, Limiting Joinder, 25 Harv. ]. Law & TEc. 673 (2012); J. Jason Williams and Mark V.
Campagna and Olivia E. Marbutt, Practice Point: Strategies for Combating Patent Trolls, 17 J. INTELL. PrOP. L. 367 (2010);
Michael Risch, Patent Troll Myths, 42 SETON HALL L. REV. 457 (2012); Sannu K. Shrestha, Note: Trolls or Market-Makers ?
An Empirical Analysis of Nonpracticing Entities, 110 CoLuM. L. REv. 114 (2010); Anne Layne-Farrar & Klaus M. Schmidt,
Licensing Complementary Patents: “Patent Trolls,” Market Structure, and “Excessive” Royalties, 25 BERKELEY TECH. L. ].
1121 (2010); James F. McDonough III, Comment: The Myth of the Patent Troll: An Alternative View of the Function of Patent
Dealers in an Idea Economy, 56 EMORY L. J. 189 (2006); Christopher A. Cotropia, The Individual Inventor Motief in the Age
of the Patent Troll, 12 YALE J. L. & TEcH. 52 (2009); and Ryan Eddings, Consumer News: Trolls and Titans Take Fight to
Top Court, 18 Loy. CoNSUMER L. REv. 503 (2006).

() See Trolling for Dollars, RECORDER, July 30, 2001, at 1 (by Peter Detkin, co-founder and managing director of
Intellectual Ventures).
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Hewlett Packard
Samsung

4 Dell
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36
32
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17
15
13
16
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11

AT&T
HTC
LG
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23
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14
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Microsoft
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Motorola Solutions
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(<©) See Kevin Barhydt, IPM Interview: Taking on the Trolls, INTELLECTUAL PROPERTY MAGAZINE, October 2012 at 98.
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HI-R4E48 O 40 (LR~ °) NPE Patent Litigation Statistics by Industry Source: PatentFreedom 2013. Data cap-
tured as of January 18, 2013. See https:// www.patentfreedom.com /about-npes/pursued/ (visited February 14, 2013.)

(0) LIRNLO—2QFEU QS vi” Tina M. Nguyen, Lowering the Fare: Reducing the Patent Trolls Ability to Tax
the Patent System, 22 FED. CIr. B. J. 101 (2012) $\g°
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(2) See James Bessen, Jennifer Ford, and Michael J. Meurer, The Private and Social Costs of Patent Trolls: Do Nonpracticing
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Entities Benefit Society by Facilitating Markets for Technology ? REGULATION (Boston University School of Law) Winter 2011-
2012 at 26, 29-30.

()  See Robin M. Davis, Note: Failed Attempts to Dwarf the Patent Trolls: Permanent Injunctions in Patent Infringement
Cases under the Proposed Patent Reform Act of 2005 and eBay v. MercExchange, 17 CORNEL J. L. & PuB. PoLy 431 (2008).

(&) See Layne-Farrar & Schmidt, supra note 1, at 1125.

(2) NPE Patent Litigation Statistics by Most Pursued Companies Source: PatentFreedom 2013. Data captured as of
January 18, 2013. See https:// www.patentfreedom.com/about-npes/pursued/ (visited February 14, 2013.)

() NPE Patent Litigation Statistics by Litigation Over Time Source: PatentFreedom 2013. Data captured as of January 18,
2013. See https://www.patentfreedom.com/about-npes/litigations/ (visited February 14, 2013.)

(2) DAY o—FEREY O S &7 Gerard N. Magliocca, Blackberries and Barnyards: Patent Trolls and the Perils of
Innovation, 82 NOTRE DAME L. REv. 1809 (2007) $\°

(¥2)  See Barrie McKenna et al., Patently Absurd, GLOBE AND MAIL, Jan. 28, 2006 at B4.

(Y2) NTP, Inc. v. Research in Motion, Ltd., 261 F. Supp 2d 423 (E.D. Va. 2002) and NTP, Inc. v. Research in Motion, Ltd.,
270 F. Supp. 2d 751 (E.D. Va. 2003).

() NTP, Inc. v. Research in Motion, Lid., 392 F.3d 1336 (Fed. Cir. 2004). (withdrawal), see also McKenna et al., supra note
16.
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Federico, Operation of the Patent Act of 1790, 18 J. PaT. OFF. Soc. 237 (1936) &2 5°

(&) Patent Acr of 1790, ch. 7, §1.

() Id. at §§4 and 5.

()  Graham et al. v. John Deere Co. of Kansas City et al., 383 U.S. 1 (1966) at 6.

(&) Id. at 4-5.

(82) See e.g., Coe A. Bloomberg, In Defense of the First-to-Invent Rule, 21 ArpLa Q. J. 255, 259-60 (1993); Suzanne Konrad,

The United States First-to-Invent System : Economic Justifications for Maintaining the Status Quo, 82 CHI.-KENT L. REv. 1629,
1643-51 (2007).

(&) Second Lecture on Discoveries and Inventions, 1859 in THE COLLECTED WORKS OF ABRAHAM LINCOLN, edited by Roy
P. BASLER, Abraham Lincoln (February 12, 1809).
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KRS T ERHIR O N DR P HRRERICHIE W ES LR 1) € S ERIDEHGRQOR Y
5 42° Submarine Patent 2 O\ 5 V%2 see Daniel ]. McFeely and Gregory A. Stobbs, Comment: An Argument for
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(z3) PATENT Acrt oF 1836, Ch. 357, 5 Stat. 117 (July 4, 1836).

() Bugh-=oERiz 2 O S\ See William E. Kovacic, Remark: Intellectual Property Policy and Competition Policy,
66 N.Y.U. ANN. SURV. AM. L. 421 (2011).
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Legal Strategy of Patent Troll:
Structure and Reality of U.S. Patent Litigation

Takashi MARUTA

This article tries to analyze the structure and legal strategy of the “patent
trolls.” The word of “patent troll” indicates a person or an entity that seeks
to acquire license fee or damages through the means of patent infringement
law suit in reference to their own patents. This word was first used origi-
nally by Peter Detkin of the former co-founder of Intel Corporation based
upon his own experience of the patent right infringement litigation. He de-
fined “patent troll” as follows: “A patent troll is somebody who tries to make
a lot of money off a patent that they are not practicing and have no intention
of practicing and in most cases never practiced.” (Brenda Sandburg, Trolling
for Dollars, RECORDER, July 30, 2001, at 1.) Patent trolls do not make use of
their patents, manufacture or sell products, but they aggressively fish around
patents through internet or bid tendering from the private inventors or the
bankrupted enterprises solely for the purpose of filing of patent right in-
fringement law suit.

Originally the term of “troll” is described as a “monster” living in the cave
appearing in the Scandinavian fairy tales that lived under beneath of a bridge
and occasionally came to appear suddenly to threat a passing traveler to rip
off food, goods and money. Patent troll is just the same image as a troll
“monster” of the Scandinavian tradition because he came to appear to threat
the target when the intended quarry earned enough money in the market
and demanded payment of the money.

There will be of no matter when the legitimate patent holder claims
against the unlawful patent infringer through asking license royalty or dam-
ages by the litigation, because the patent right is constitutionally protected
in the United States (by U.S. Constitution Article 1, section 8-(8)).
However the image of “patent troll” is not a good one and it is sometimes

” ”

called as “patent pirates,” “patent litigation firms,” “professional patent
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litigants” or “patent assertion companies” because of their sole purpose is to
sue others to earn.

Patent trolls own plenty of patents but do not produce tangible things by
using their patents and it is, therefore, frequently named as the “Non-
Performing Entities (NPE).” Accordingly NPE holds their own patents but
do not manufacture products by themselves. Nonetheless contrary to NPE
such as universities and private research institutions, patent trolls have, as
a business reason of existence by themselve, a clear aim and intention to
scoop up patents from an investment reason. Patent trolls are to focus upon
finding targeted companies and ask money by either urging loyalty payment
or threatening an infringement of patent law suit to gain damages.

In this article, the legal strategy as well as financial features of the patent
troll is analyzed and described. Thus the conformation of the patent troll is
first analyzed and examined, and, then, the legal strategy and its maneuver
are taken into consideration in relation with the cases of the U.S. Supreme
Court related to the patent trolls in Chapter 1. The Constitutional frame
work is discussed and analyzed to comprehend from historical and cultural
background of the US patent system followed by the evaluation of the legal
rights in Chapter 2. Finally, the structure and procedure of the US patent
litigation system are discussed by referring to the cases in Chapter 3.

(Note: This study was granted with the fund of the Japan Economic
Research Foundation in 2009. I feel grateful to the generous research
support given to me.

I would also like to dedicate this article to both late Mr. Yukio
Kashiba, Esq. (Day Pitney LLP, New York) who gave me a valuable ex-
perience to have been involved in the patent litigation, and late
Professor Emeritus Eiichi Yamamoto, who encouraged me to study pat-
ent financial system and to publish this paper. Without these distin-
guished persons, I could not have done this work.)
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