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Awarding interest in tort claims and
the general rules of damages

Kunihiro ONISHI

When a person suffers a personal injury as a result of negligence by an-
other person, or when his property is damaged or destroyed, he may have to
wait for a long time before being compensated for his loss. During that pe-
riod, he is deprived of the sum to which he is entitled and which could have
earned interest if invested. Therefore, the question arises: Is a claimant en-
titled to an award of interest for being kept out of money, and if so, at what
rate and for what period of time should the interest be awarded?

In conventional Japanese law, interest in tort cases is awarded for the pe-
riod from the accrual of losses until the payment of losses. Further, calcula-
tion of interest is a ‘monetary valuation’ (Prof. Hirai) or a matter of judicial
policy. In addition, the interest calculated is confined to simple interest, as
it is not clearly stated that compound interest can be calculated.

On the other hand, the English ‘law of interest has developed in a fragmen-
tary and unsatisfactory manner’ (Lord Goff). Under the common law, a
claimant had no general right to interest for being kept out of money, though
there existed several circumstances in which interest was payable (a general
power to award interest on damages in all cases was conferred on the courts
by statutes).

In this regard, the decision of the House of Lords in Sempra Metals Ltd v
Inland Revenue Commissioners [2008] AC 561 was one which could be the
most important concerning the law of damages in a long time (McGregor).
Their Lordships were, in the words of Lord Mance, invited radically to re-
shape the law.

Sempra Metals Ltd v Inland Revenue Commissioners allows the ability of
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compound interest across the board in any case wherein a claimant can prove
a loss of it. Recovery of compound interest would, of course, be subject to
remoteness, mitigation and other general rules of damages.

It can be argued that Japanese law should confer compound interest too, of
course, subject to general rules of damages. Japanese general rules of dam-
ages have an affinity for not only mitigation but also compound interest.

The dispute about awarding interest in English law is thought-provoking
and worthy of further discussion.
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