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RHEED o TIHREEHTLEG LAY . T A HEGETIE, FitHiE
DEBICBITHEBRREBO-NEL LT, BT 2EHVER SN
TWh, TA)HIZBWT, ZElEWTHIHET 53513, 100450 LA
MOHBOLENTE/EWbILTH <@1 ) 18904F- ™ Dickinson, Appellant %ﬁl)
T T, HEZFHSETEREL Lo L L) Bt E R %
Po7zZ LIZoWT, ZHABFOEMENFEE SN T V5D, 19594 124H S
N5 2 RIEFEE Y AT A b AV M TlE, ZEtEORBO—ERE L THEL
ﬁﬁ%%ﬁﬁ%éhfwt%?mﬁﬁi@#%%*mﬁﬁ%774+y
AHGROBBEIZL Y, SEEBEOEEUES L DB EH#EINL L)Xk b
&, FEICET 5L TH 5197440 ERISA 125\ T i &%
ﬁ%ﬁé%?wwimﬁﬁén,wwﬁtﬁﬂéht%S%ﬁ%&Ux
TAMAY POEEREICHT HE5 T, SEREERESLERCE

(1) John H Langbein, The Uniform Prudent Investor Act and the Future of
Trust Investing, 81 Iowa L. REV. 641, 646 (1996).

(2) 25N.E.99 (Mass. 1890) (& 5 gkiixttobkXIc, % 1 LHOKE L
L CREEMEOH2% B S, ZD 3 r Af%iC, AUHKHTS 5ICH
WL ST, BitMEEROKI8B T HDDIZESHBITH 275,
Hpr, 1 HHOEEIHY TH o728 LzhS, §E2 HHOFKEICDON
T, SZAtBOBEMEDITH AW TH - 72 LHIR L 72,)

(3) RESTATEMENT (SECOND) OF TRUSTS § 228 (1959).

(4) EMPLOYMENT RETIREMENT INCOME SECURITY AcT § 404 (a) (1) (C), 29 U.
S.C. 81104 (a) (1) (C). ERISA 128} 2 ZitE DG HIHERE 12D WT
&, frE— N [ E e EHEE OGN BT 550855 | Bt
7e27539E (20024F), AEMHE [MEEZ$E (prudent investment) ZB3
5 —#&g—1 ) (ERISA) B L UREREEO G &ERGEZ T L L LT
—| MIEAV GRS 4 T4TH (20044F) 2B,
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(prudent investment) DEFRICT AR LELLICHAATNSL Z &
(5)

otz ZLTC, 199M4EICEFRINEN—T IV =T b - £ Y RAF —

¥ (Uniform Prudent Investor Act) Tld, ZE35IBVWT, FHI& LT

(6)
ZRFIERAHKE ORI ELEH ) LHESINTBY, FEaR,

D% FA—fEaCH (Uniform Trust Code) % 9 #iIZID AMb b 2
Loty TA)AEREIBWTERIRE L T 2580513, it
DEELFH L LTHELENTVD E W 5,

)T, ZAEVPIHEEEF ALV EIHFET b, H—13,
MHEN BB LT, TEEEL L WHPEEHNOERICET 5 &%
%%ﬁ%@%uﬂ%bt&gjf%éo%ﬁﬁﬁﬁﬁﬁkéﬂéﬁﬁti

(8)
1B, M—T V=T b A VRAY DT XY MPIRENT VLN

BRI WD R 2 A E L e W LS IEYLEN L D05 M5 7
DI, HBNZH & D LKBRIDPAT RS %

UL, BHAHEIIBWT, ZHEOSBIRERE Y kT 2 BhHE
ENTVREAICE, ZEEHFRAE L COrigrEsmBrBbhnik sh
bo =T IN—=TY b A URAY =1L, FEON =V ERIMTEHE
ThHELTHY, FHEOSMIERBI VTS, EITAI IR
EOEHEITHILIITETH S,

TlE, DR EFRG 0T 2 B EPRELTHAT A BOEMS
EPEO LN TWAYE, ZHBEOEERBIIEOL ) IIHRINLIOTH

) RESTATEMENT (THIRD) OF TRUSTS § 227 (b) (1992).

) UNIFORM PRUDENT INVESTOR AcT §3 (1994).

) Id.

) Id. cmt. GEEXERBEEAD L VENZREFO L LT, SHdRET
5L TRENDBED I PPEHVER, KFELAMKS L 2 LMEF
HiYE SNTVBEEDPEITLN TV,

(9) UnirorM PRUDENT INVESTOR AcT § 1 (b) (1994).
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TREHE I ZOBRELRET A EEEHIDOTH A ) He F72, BRLSKHEIC
Lo CHAHEOHEERICHT A2 EEBEHLHMCTE 2RI LEICH S
DTHHI) Mo B, BAFHIIBWTIHFEDOMEORAENH L OIS
CENHDBY, TELEDPTFH L o -FENE L LICLY, B3tk
W - CTHREER AT 2 2 LA, ERtHNOZER A HET S, F7-
EZREOMEEZZE L L) SO Dn L &, SZFEEN, Z0k)
BEHABETLHEGEAILEDVEZONLTHH ) 1y TNHDRMIC
DNTT A A TIIHF I EREINTBY, BT ADED DNE L A
LU CREtEBMLOHBARELHOLMICT 2 2 el TEL EEbNL, £

LT, UEoMEZMWST 5720121, T3, ZEosidkEH:B0 8.
RN EZH S 2T HLEDH D,

AENE, T AV AIBIT B ZAEDTHEERBONE LML
) RT, FEoMEE#ROD &, EitMEOREEM T A ETAD
TEDW B b AP 5 2B DIEEFFONE B L OFEOHIW LN
DE, EREOT X)) AEOBNEEIL, BETAZLEHETODNTH

(10)
bho ZLTC, TOXIBIIETLT A IEOSH 2 U C, EEtHE

(10) AETHY EWF2HENE, FICROFEFZEmaE S5 L Twh,
4 AusTIN WAKEMAN ScOTT, WILLAM FRANKLIN FRATCHER & MARK L. ASCHER,
SCOTT AND ASCHER ON TrusTs § 19.2-19.3.3 (5th ed. 2007); Jeffrey A. Cooper,
Speak Clearly and Listen Well: Negating the Duty to Diversify Trust Investments,
33 Onio N.U.L.REv. 903 (2007); Christopher P. Cline, The Uniform Prudent
Investor and Principal and Income Acts: Changing the Trust Landscape, 42
REAL PROPERTY, PROBATE AND TRUST J. 611 (2008); Trent S. Kiziah, The
Trustee’s Duty to Diversify: An Examination of the Developing Case Law, 36
ACTEC L.J. 357 (2010).
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OEHER AT A EFHUTADTEO DD DHEL, ZatBEP D% b EE
FEERBLZAI L) MEICEL T, BPEOEREOMRIT L T—
EOREEEL ZENTELEBKET 5,

DIFCiE, B1o12, 7 X2 BB TR OGS HIE RS O BmIR
WLBoTNET 74+ v AMRONELMBIL, Bitix&ICBT 5EW
V=)V, GHIREFEFONE, THIHEVAEL SNLGE, B LUGH
PeBFHEIDTEE SNTGE BT 2 HEREHEOHEEEL S AT
5 (o RIZ, FBELFHIZBWT, BiMEORALHAT L HE L1
REZGT 5 EDEDOND DEHEIIBI 5 XelEDREERBEONE T Rt
Tho $habb, THEERBTRRL, BRMEDCIRRAE 2O LE
FERIHIIHAR L T g & L7, BRtMEsBLk e o 7oL 12

H SN2 ZFHEFLOHRIERE, B LOZHHEREFRHEOMWHEIIIIONWT,

HIB & ST AT VW v E 72, SFEDRERMEDI T Z E5E L C,
EZGT 5 EIMEREREIZED LN TWLEAICBWT, HEIEEL
722 LTk, MBS S TEHEM 2179 2 L 2"t Ot % 18
%9 L&, ZHBRIBHOEELITIZBLHI L) HIZONT,
Bt 4 (M), wfAIS, 7TA)AEOGHERE 2729 2T, AENI
BWT, ZHBOEERERS 2B 23 RE T 2 BT ADED & ik
NI DBEOFRE B L OIS, HEFEEH T 5 2 LR, #
EIEM L RS AEFATHDEDOD B 5G| BIT 52t HE DRI
D%, HTOEEEITHILETL (V)

%P5, ERISA 2B 5 ZHFOTHHERBIZOVWTIET TILENL
D STV B DT, RREORHG RS b LRI 5.,

Brr o) wfme LT, MO [ERREOEEEOEE—KED T
V=T b AT LAY — - V= VOEEEIRERE ] 3L E—
AT e E AL E] 376 HLLT (FZEM, 20094F) .
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ZZTIE, TA)AIBU A EMR, RSB OSHIERE 5
WO T2 774 F A8 L, BUROERHREICE S 2101 —
VR TV =T b - A v RZRY =), BLXUOSEBIHEEHEBON
BEMNT Ho Z LT, ZELEVIHICERF IR L72E SNDBHEIC
B AHEEREHOEEIZOWT, T AU AEOIRIEWS I L,

1. BV - B= M7 5V T M5

1OSOEMLIED 7 7 4 F > TGS, BAMRIED & CREFH I ov
THI-MAZES L, ZO—EIZEY Y - R— M7+ ) FHEGEFIEN
Ty 774G Y ABEOREIN, BRI B L — b,
DMK S CEEEND C &N o o
ORI BIRY ., EF Y - Hm k74 ) FHERI 2 5
DEELMGEDGEND, —olt, HAERAT S A2 2 5HAT
Bh FCOWRMIAGE, K04 >OERI L > CHBEST 5, 4
bh. MO A 1S D ST B Bt AR -
EUEHIRIIC X - THEZ 21 211 A 7 (market risk) EIFIEN 5

(11)  A7EE - aitdiE(4), HEH - 587 (4) 28,

(12) =%y - F—=b7+)FHELEHZEICHET 20— VEIEDOREHFIC
DWTUE, BT [7 A IERCBI AT V=T b - A v RAY — -
V=IOV T—Z A DEREMIE 2 G T Ao E M E— bk
52% 5 T426 LT (20024F), fEI#EME [7 2 ) #1850/ — PO S1E
DIF (AL, 20034F) B,

(13) RicHARD A. BRrReALEY, AN INTRODUCTION To Risk AND RETURN FroM
CoMMON Stocks 117 (2nd ed. 1983). AEBDOFFUZIL, ZHAELHRITHE
RN TR A R OMAGEH—HUR — b 7 7 V) ik O Fep——)
(BPERESE AL, 19834F) 25 5,

6(559) EEEUR 63%27% (20124R7H)



LbDOTHDH, F 1%, EF*Y A~ (industrial risk) TH 5, Z L, 4
SEORE¥E, [F—¥EERICEEL RIZTERICLE) A7 Thb, H211,
SRR LI OREE 7V — TN CORMIZEEZE FIZT) A2 Th D,
T LTS, FEDRZEIRAD) A2 (firm risk) 77® 5,

W) A7 IREFELRICHEY 525 L) OB TH Y, VAT
<54 v - 1) A2 (systematic risk) & SIFTNL, T D) A 7 HSFALE
b5, $RCDEFDPHEELZT L7720, TOVATEHHTHZ &
FTE%v, BMARBICBW TS Y A2 Z[E#Ed 25 Z EANTRETSH
5728, TDO) AT ML IZHREY ¥ — 12X 5T, HERICH NS Z
Ll b, LIzDSo T, #Hibitbd 1) A7 (compensated risk) & XN
b,

THIAZDHND 3D, ThbbIEIATITAv 7 - )RS
(unsystematic risk) (22WTid, HERIIOHRETIULT 512 LA
EHLIEDNTELLDOTHY, HETEE) A7 (diversifiable risk) &
QIFEN S, VATEEEDAFETH LD HIE, HERITLVEWY & —
YERDEZEIFITERVDT, EVATIT A vy - )AZIE, Hbh
72\ 1) A7 (uncompensated risk) ThH b, H5EFWAIZEIZL B L,
BRI D31% 3T ) A7 12X A5 DTHY, 12%IFEEER, 37%
FIEEM N — TERIZE DD, ZL 0% IFEREY A7 Tho
ORI T, SEEET A T kT, MR
VAT TEZIZ DI ENTELIEERD,

EY Y - R= P T VTHGRICL D, SHIEETAZLIILY, V-
S DM SR 5 = L% < ) A7 2O TEATED LV 20
ZriE, BADEBEICELTCYAZE) S — Y EEETE DL AN ZALD

(14) Ia.
(15) See Langbein, supra note 1, at 647-48.
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TAET B L\ D) AR (efficient market hypothesis) ASETE & 7 -
TWh, bbb, TORHIZESE, ®RMLTHETIE, AEFICELT
T S LT B R A IR 2 OISR S 5 0 L
2o T, FEFICIIEICAERIE T O TE Y, HERIIHD, i
DEVZFHE L T o Hkalx RO Tl HIFH 2 LS TET, 72&x
HIIRICZD L) AR LT 2 LS TEL LTY, a2y A7 U}
WKL) BT+ =X Y AZFE T LI LN TE LRI LR D, &
b2 )7L, S &P S00REFfEE R TOPIX 7 EIZE#B L7z A > 7
AT REBLUTSy T RIE ATy 7 ABRMT A2 L%
BIg L72ZB i E) 2479 2810k be T2 74 7T ERIEZE & -
e LTh, IVAY Y MIEBWST =V AR T A TER
WIEDPD D, B E ST OBERPLEE LA LT 5,

L2 L, AEESCHEES 2 &, Mt o) 28 A5 7 FER 3= T 5
PHETHZ EVENPTH L, 72, IR LT, 1787 7
£ F 3 A LA STV D, Fabb, 4O RREEO
¥l L O kL, BED 77 AN LI, WERD
DHICE o TORELZZITT0D LT 5, BlziE, HERE, #@Eloks
PRI W o 72 R 7o L) EEOREER A B L, PRFI R RREE
FLDMEMICHY, T2, ALOFZEENICOVWTHREBRETH S Z LT
Boe 5512, AR EHR OB S BT B % S0 7

(16)  See generally Eugene Fama, Efficient Capital Markets: A Review of Theory
and Empirical Work, 25 ]. FIN. 383, 384 (1970).

(17) 787 74 F Y ROV TIE, SLbh, aEER BHkiTs 7 7
AF v A] (EAEW, 20014E), Vz—LA - ErT4 7%, Nl - %
HEZR 1787 7 A F v AOEE | ##BRGEPSH T SRlmis % 5t
(4 XYE> Ftk, 20054), ROBERT J. SHILLER, IRRATIONAL EXCUBERANCE
(2nd ed. 2005) 7 &R S 72\,
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(19)
217 b £ SV TIEA T M A T4 T L5 b b D UK LTI,
SO L BEERLEIC b LS TIIRN B T S LT,

BN B AN, ol i & D RERE ORER AL, g0
FEAETEEIT B v ) HEIE | (arbitrage) 12X - T, W OIEHEME
FEIEENDL LD HREN) Do LI LGNS, TE7 7145~ A3,
BENGIOBIZI, EBRIIEZT ALY ZAZ7DHE) OT, N7 EE
G479 S LIS ROTEIC Y, TGOS IE S NLLEDH 5 &

(20)
E2 b, T2, ROEDEIMEICBNT, 77751 7HEHRENIZE - T,

B O AEASN L 72 & O b ST D

817 7 4 F ¥ A5 X OEIEMSES, TR BV AR £ 7-
BRI T 27 /%) =D HAET AL ERL TS, HERIC,
BB R BRI A E LI LT, MO 4 — v Y 2 4

(18) RICHARD A. BREALEY, STEWART C. MYERS & FRANKLIN ALLEN, PRINCIPLES
orF CORPORATE FINANCE 355 (10th ed. 2011).

(19)  SHILLER, supra note 17, at 159.

(20) 7c& A, mOERE L 0 b EfE L Ebn s thl%, HEHH LA
LTwihWwifs, BEE R, MoREROE—- 7+ ) 2oz M0
TINzERHL, WFEBVMBEIMETLN T 505> THEAL, =
NEBRHITEE LT 5L, TR L HIEAMEOEHEZELZ LD TE
b 2L, ZOLH)BEENCIETA N, PEEFLETHY, F -0k
EBVETHD T LERLT, ELVV TV A7 855, HEDPY L
2HEIE, EEMER L D SETEWIRS 2 12k, BEPETHOT
# 5, See BREALEY ET AL., supra note 18, at 356. 72, Z® X 2 4 H5E
Bl 28I L CTHEmIcIEE S N REME S, ey | o HEE K
LB RSN TV B, See SHILLER, supra note 17, at 182.

(21)  19984E72»520094E T J V7 = —ERHMESREE T, BAT 4L
L7 B0 RIS & E AW L7 L OFEMDSS A S N 225 72012 LT, #R3
ANDT 7T 4 THREITEVEFEGEZ IO 72 £ v 9 o See BREALEY ET AL,
supra note 18, at 350.
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FFR 2 E3ATETEZWEEDNL, LM LRD S, £hUd, ZEtH
DR E & 9IS, R iRt & 0 RS ORES 2 58 L
LT, WHeIb@rd %z Ladnidz s 2w e offima8rhsb
JTIE v, FETHMEICHGE BITH 2 DTS5 L) 2, T
CHREICHR D A I N TV BRI THY, 7771 T EERP D & 25
A2, i E BB A2 EHUEZ TV, (DHEEEI RET 2R 729
AT, JREERDPORIERN R T ZAT ) LB D Do ZELHIX, TOLH %
MR EWRELZ) ZT, HETF Y 2RE L 2T ER 550w,
IR DERICE > TIIZD L) Za X FOABEFIRENWI L2ER
bl, P Lb—EDEEL, Ny YT TIRAWHEEEZIT) 2 &®
BHTHL Z LIZED) RN THS ),

2. BIXEIHEVATA AV PEHE—T V=T b - A 0 RAY =k
0PI TOT AV AT, WEOLEWNEHIN, ZED
BIRNT & BEEEE, HBEEZIINEC L > TRESNTE Y, &HEL
BFERETAZHHOFEMEIIHIR ST (legal list rule, %) A b -
L R)e CORRY AR b= LD LT, BROREDEEE & -
THEERBOBITIHR SN CTW2ds, SRR EE R FEL,
R Z B ORI TR T 52 LR HT 2 & 12% > Tz, 1959
RTINS NI 2 REFE) AT A M AV ME, BV AL - b—L%
BEI L, it i, [MERtMEOMEFEZ & CNEFM #ED S £ 2 s 0
B X OHAIMEZBZE LT, BEECEHEA (prudent man) A°H 5 O
HEITD T 1Tl b ) RO BT Jeh) #8409 & L7e (Fh—

(22)  Awm1 Morris HESS, GEORGE G. BOGERT & GEORGE T. BOGERT, THE LAw OF
TRUSTS AND TRUSTEES § 613, at 62 (3rd ed. 2000).
(23) RESTATEMENT (SECOND) OF TRUSTS § 227 (1959). 7V —F> k - <
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YRRV =), Th=Fr b vy b= UiE, BFRSNLEE
WREILLAMT A EZZHLIZLDTH - 7205, HBICIE, —EDMME
DEEZDWTE AT T ANV TH L L LT, FHMEZ R LR
RENDCENS <, FHEORRHAE RENE ETHo 1o

(1) E3REFHXEV AT A P XU

B 3RIEFEY AT A b A Y P OEFIREICHET A0, 19904F 12
7 A AFERERHE (ALD 12X o THERGR SN, 19924E 124 7z 78,
I, EY Y - AR= P73 ) FHHICH EOWT, FEREEEOREE
MICET BV —=VEHBLT 0D TH 72, Thbb, RO5ODIK
FRNZ L72h> T, V=T b A4 2XA%— - )b—)b (prudent
investor rule) &IFENLILEEH I — IV Z%ED ;2;3)

O HEOBYS5HE, VA EROERTH Y, ZREHEIEERD
bNb,

@ VALY Y- BHCELTEY, Z0rnEHEL, B
TAEAOEN, FRENZOMOIRIU & o THEEI %) 27 ORREIZD
AT, POEMLTIET 2R BGEHE D

V- b—)liE, 18304 @ Harvard College v. Amory S CT/R S N72 KD
QN2 2 e TE L, $4abb, ZatEid, HERS, 258 L 0|
P2 2 72805, $ENROTROLEEIZT T (P RsDHRLEL O
L7295 2T, BN TIER L, RN ETOBS,»S, BCLOEEx
BHERT L HE] TEELZINE LS 0WEDEAITH 5, See
Harvard College v. Amory, 9 Pick. (26 Mass.) 446, 461 (1830).

(24) Edward C. Halbach, Jr., Trust Investment Law in the Third Restatement, 77
Towa L. REv. 1151, 1152 (1992).

(25) RESTATEMENT (THIRD) OF TRUSTS, Ch. 17 Introductory Note (2007).

(26) ZZTwWHNARZ LI, b=F )NV - NI —COEHEIET, See
Halbach, supra note 24, at 1168 n. 57.
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Q) ZEtEE, EREORERTHICB T 2 LML X OERO HIWIZ A
T, LEORVEE, BHIEHZOMOBEH AR T 2%E*E ).

@ B EVEHMBRITEAR LIESICET 2V —IZh L DWTRED 5
NBNFFRFICLD, BEALDETIE, BRATONGE: LRI DR
HEL W)Y Y — VOERIIOX, NTUAREOILAROLND,

® ZEEE, BERVWERER THIIT) L) B ANDOTLICO &,
INETHHRERTLELEDIL, TNETAIRBOH I,

DLEDFRANZ S oW, 3 REFEY A7 4 b2 ME, BEEREW
BB 2 G EEEZRD L) IZED, Wk EECEIHET
Hh, FNEARE L THRICEHABE RS DO TEGE L SNV & 21
MIZ L7z 2L T, ZOERKNREHIIBWT, B O ERED
BESNDLI L L o7,

[ZFt& L, BitoBM, Fit5HE, FEOLoZf2 OMEFLoRI
IS LT, BEBIRWEERIMT) L9 LT, BatMErxEL, i
M3 2#B%, &I LTHA)

(@) CofEUEL, FENEER, BRBIVHEEZRT I LEE2ERT
55DThH5hH, O, 4 DFEITHEHNIGEH S NDDTIIZR LS,
BRER— b7 4+ ) &K EDBRIZBWT, 2D, BHEFCICEHAIZH
BTV AZ L)Y = ORBEEERE LR R REO—iH L LT,
WH SN2 S v,

(b) FEIEZITV, TNEERT HICHoTE, Zit&EIL, FBito
BB TRSEDFB YA 72720, BHFBEODL LT, SHELE
WO EAEETH DA, DR T

(27) RESTATEMENT (THIRD) OF TRUSTS § 227 (a) (b) (1992); § 90 (a) (b)
(2007). KGDOFEFKIZOWTUL, AEH [EFL2EtH O LES B (prudence)
L9z (loyalty) 122w\ T T A AFEE TN &£ LT—] 5k
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?%L:é.\infmf:@f‘&)égg? EF Y R—= N7 3 ) T HEOREE 2T
T, TORFMOBFIEHEY, EIREHE)VATA AL FOT N —
TV A VRAY — - V= VBT B ERN R RTICHAAENIZDOT
H5o

(2) FHE—TN—F" b - 4 v RAY —E

T Ty b AV RA S, M MEEA A E AR
(NCCUSL) S 19944 1R L 72 B3I EICBIT 2 ETWETH B 05, 6B
SREFHFE)ATA P AL FMZBWTEDONZ TV —F b - 4 VR
5o L L ORI A BT 2 b O TH ), KB O TR ST
VB E I EREIE O S0 T I ARG ITE D, [EIE
B L CTIEFICEELRGIE o TWnh, LFTIE, ZONAZIE L7

vy

o

SALEOMBRICET200L LT, T V=T - 4 Y RNAF =ik
2% e HTIE, HEOHBEOKERITH) L%, BT ITYANMIEIET
5T LIFET, WrnEELTEETHL EHESK, £, —EORE
HELHTLRY, HEHMLE=FHICRLCT LI L dTREL o7 ([

(v

7E17548-49EHBIR (19934F), $ 72, HIREIHEV ATA M AV MIZ
BIFLTNVN=FU b - A RAY— - =L DEGOFRIZOVWTIE, 7
JE—EE DREMEFES: LoPEBE L — V] (FEEE, 19964F) S,

(28) RESTATEMENT (SECOND) OF TRrUSTS § 228 (1959) [MEEEAT A 2B DE
ORRVIRY, ZEEEIE, BEZEGHENIITTMSEL LTk T, #HE
DVAT ZPYRSELEH %, TWEHE I LTEY, 72720, BEHNHO

bETHEAZITMSE LW EDPEITHLHEE, ZORY Thwv,l.

(29) UNIFORM PRUDENT INVESTOR AcT, prefatory note (1994).
(30)  AIMIZBITF BEARIRIIZ OV TIX, NCCUSL D5k — 45—
(http://www.uniformlaws.org/) % ZH4,
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Rl LC, [ZFt#1, BitoHW, FiteE, ARnsio%tzoh
BREORMEBR L7729 2T, BBRVWEERIIT-72ThH 5 ) HikT
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AL, WA b ERSNEDT, B3 KMEHE) 274 b A b
T LAEH W) FEFHIBRESNTBY, 7 V—T> b - 4V RAY —
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(32) UNIFORM PRUDENT INVESTOR AcT §4 (1994). 4 3 KZ5EH) A5 4 b
A MCTHREERC, [EREHELBOAEMMIMMNIC, ZiEEE, 9058 £
VGOEMITHEET 5 & 912, FRMEONELZGERL, BROKED
EBLOWGICET LR EE L, DOFDORELFEMT HFZEEHE )]
EEDBNTWAD, See RESTATEMENT (THIRD) OF TRUSTS § 92 (2007).

(33)  RESTATEMENT (SECOND) OF TrUSTS § 230 cmt. b (1959).
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(34) UNIFORM PRUDENT INVESTOR AcT § 7 cmt. (1994).
(35) Halbach, supra note 24, at 1170.
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Thbdo LhL, EXE SNLHEEKIZHETHY, £72, FitoHM,

(EEHATL BHORE, SHRED=— L LY A WAIE, SHEOWE
FEEH O L BHNEL EOTHIIBL T, Wb AT T —~Of
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DEREER b >TT B, FrE OO E LI 55 2 &
DEELL KB DI 2 g

72k 2IE, BRUTADEDIIB VT, GRSZeEDHFEDT-DIITTA %
LY B o b AT 5 2 B ST W ARAIE, ROl T 5
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Law v. Law 5%%13&7%%%@)}’(0)&3@’6&)%0 ZFEtE S, &S

(36) See UNIFORM PRUDENT INVESTOR ACT § 3 cmt. (1994).
(37) RESTATEMENT (THIRD) OF TruUSTS § 90 cmt. g (2007).
(38) See id.

(39) Halbach, supra note 24, at 1170.

(40) 753 A.2d 443 (Del. 2000).
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(41)
R 7

(41) Id. at 449. FHOHEERBRII BN TZIHABOEEFBES NI L
T, In re Trust by Martin, 664 N. W. 2d 923 (Neb. 2003) (fE3L5IEHIZ L D,
P2t E 12 HIROBERERIE R LD 72012, EitHEO TR TR i3 H
MRAYZEEE A G- ST 722, ZEEEDMEREMEDIZ L A LIZDO W TR
WEEROFZREEIT > TWIHFNIB VT, * 7T A MERERIE, B
BEERAT DD o722 LITEEBIH RIS 7252w EHIR L72,) ; Sun
Trust Bank v. Merritt, 612 S. E. 2d 818 (Ga. Ct. App. 2005) ({E3L4:IEIC X
N, BEHEORBF NG E 2 IS5 e, —EDEMFDL LA ZRD
B L CHE % BIC5 2 D HERPZREEIIH L 2 &, BLOIGEZRH T
L HT O, BREMEIEIEOTRIGEESNS ZEDED LN TV,
ENZAEDIEBOREDHITLEE L TWI2DT, BREHEE LD,
RNEFCHGHIE L oo ETHEEH o 72 L LTRAHEOTEEZ B R
L7zo ¥ a— Y TINEEFRBIE, ZTRtEIERICAR T 28 Ev - C
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ZUMA L ENTW, FBRESH THLZILETIE, TESNIBH DO
SLEIRMMOES 2Z2 T, FElE U WIZEFTMED60% & #R12
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TN—Fv b - AV RAY— - L=NVIZER LD 2T, [EHE13H
GIHERT, MARADLRITENE LTH, FRETTIIoEdER
BIER L7228 b v, e INTEH LD LD, L
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(42) C.A. No. 1803-VCN, 2009 WL 2913893 (Del. Ch. Sep. 2, 2009).

(43) AR AMEAZEL (charitable remainder trust) & 1%, BAAN7-%%&HE
IO £ 721 3RO M2 T 5 2, FRARHE T DRSS
RBETEVI , —EOBEMNZMZ LI2EEI2E, BEEBEoNSE LR S,
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BREWFE L) ZT, EOEHES TR, EORBEOEEZHRET 50,
G, BEBLUORELZ > THR L2 TNELR 6w TH b,

(2) Mo B 20k E&
2008FEDNVHW L) —< v - vay 7 ERERICILT, TAYHIELD

(44)  Campbell, 2009 WL 2913893, at *9 n. 68.
(45) RESTATEMENT (THIRD) oF TrUSTS § 90 cmt. g (2007).
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WL7R— 7+ A RHBT 22813, ZORBICEATES TRV,
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DO 2 3 EFNIL U TR T 2 EHHRE Y 1+ — 7 Ve R 5 2 &5
BECHD, EDLI) BZAETH-TD, Ia—FaTl- 772 A
YFEY IR T 7Y REEBLT, bk a A b THE R LAV OB
EENDZENTEDLDTH D,

L L%AS, XYAEMETEEROT, FrddlRatlzELT,

(46) Stewart E. Sterk, Rethinking Trust Law Reform: How Prudent is Modern
Prudent Investor Doctrine ?, 95 CORNELL L. REV. 851, 889-92 (2010).

(47) Id. at 878.

(48) HERBERT B. Mavo, INVESTMENTS : AN INTRODUCTION 166 (10th ed. 2008).

(49) ResTATEMENT (THIRD) OF TrUSTS § 90 cmt. g (2007).

LEBUG 63%2%5 (201247 H) 21(544)

=
Al



Oveh FE 7T FEIINRE

o

ST O DRENA (v S O B

T 57 A THRRR T HE LTI B 2 L AR S TV Db T
fevn, 772l 208G, BEAE, MDA b OHEIT R b EORE D
2B D, Bob A A2 12 RE S 721 OREA G EII B3k £ % b,
CEFEE S L ORIER— b7 4 1) 2B el b L C A, 15
SR AT B RN AT B BRI 5 AT HED, & LR L1
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(3) EVAAR - TXx T ALE - = )LEDER

BATEZ BT, Bt A DR D AL 5\ Tl 5 15 4%
BRI ORI, F3H OB H RSO V% % Pt 5 B Hh o Je
ELTHV SIS & DRBATE SITH D, 451 MO 5T
SHEFBERELRS AR LA BEHOHIR b7 > Tl GO
BHIOE 2 5 DE T 5 & AR 2550 5
TAVHIZBITAETRA - Iy v I AL b - V= VONEE, B
2, DU O GIRERIRE A L2 2 b, @UBEE IO
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LA R R A AT L7 £ e S b 0 L T 2% b 1%, SEE
OYEBHICE LT, EOBEY T A EORERETL0ICONT, 5

(50) See RESTATEMENT (THIRD) OF TrRusTS § 90 cmt. h (2) (2007).

(51) M — TBAEEEORE [%itE0FRG| 550178247594~
95H (19994F)

(52) A7 - AR (4)57HE, NIOFEHA [tz o®EmEss] v
FREE DR & E) SR FHH12617559H (20074F) .

(53) AMERICAN LAW INSTITUITE, PRINCIPLES OF CORPORATE GOVERNANCE:
ANALYSIS AND RECOMMENDATIONS § 4.01 (c) (1994).
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ERATEOHHICLAT Ly v =& L ENB BN ETH
B BAHRER DT + = 2 AT C O RS 5 45, 3
HZHBOWE, BADEHLDIT+—< 2 A2 L DWT, ZHEDTH
WL o THilicN A 2 LddhE N 2 <, MHBICLB2EHEPEEITnE
V)BT O NG, B, BELEHOZHETIE, VATHEEL
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(54) Robert Sitkoff, Trust Law, Corporate Law, and Capital Market Efficiency,
28 J. Corp. L. 565, 575 (2003); Melanie Leslie, Trusting Trustees: Fiduciary
Duties and the Limits of Default Rules, 94 GEORGETOWN L. J. 67, 96 (2005).

(55) Leslie, supra note 54, at 99.

(56) Sitkoff, supra note 54, 574-76 (2003).

(57) See Robert Cooter & Bradley J. Freedman, The Fiduciary Relationship : Its
Economic Character and Legal Consequences, 66 N.Y.U. L. REv. 1045, 1062
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EEAIZH LE] 280 Twh, HIREFEI AT ALY,

(1991).
(58) Leslie, supra note 54, at 100.
(59) UNIFORM PRUDENT INVESTOR AcT § 1 cmt. (1994).
(60) M.1.(3)(b) &M,
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(61) REesTATEMENT (THIRD) OF TrUSTS § 90 (b) (2007).
(62) UNIFORM PRUDENT INVESTOR AcT § 3 cmt. (1994).
(63) 4 SCOTT ET AL., supra note 10, § 19.2, at 1432.
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(64) See UNIFORM PRUDENT INVESTOR AcT §2 (¢) (8) (1994).
(65) 693 N.W.2d 514 (Neb. 2005).
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WL LTEREZRETAHEDVH 5, 20X A2, EitHE
ERLME & IR 2 BRICH B L SN, FREREZITDT, BWOREY

(66) Id. at 520-21.

(67) Id. at 521-22. R, ZEHEICL 2 HCHEIREE 2 - 7230 C
HAED, ZHABVEAMELZE =BG LI ELEGETHo 2L
ThH, BallpE & 2 & ORI M2 BN, Wirr@Boshzdro
RS E W E B b,

(68) See e.g., Matter of Estate of Maxedon, 946 P. 2d 104 (Kan. Ct. App. 1997)
(BREMEEDMMED0% 132 Th ), TrbHFIILF R % /-5 E50
FELTLEMDSH 7L LT, ZrtBE OO EFRG VG E SN-HH).
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United States Trust Company v. Bohart %g%ii, TEEHESIE, HOHN
L L7 P OB EELLEAMESL LTEILEEEL, ”BIX, 35
Wl b F TS MET A L, BASIE L 2B ICEFEICAD 55
EZWTHILNTE, ZLTBDORRKRIE, TOFRY SRR #EZ 5
Bld 5 EED, $72, BiLLIETIE, [%itEI, FICRTBE»O2HE
L7-WEE R LT AHREH T4 EHESN TV, SHE R
BTLELQERDICho TPHHXZRA L7722, TORXHIZE
HLlrolz, BIE3SHIGET AR T L, BAMET T2 Y 550
BID Lotz XMMEREDIRERFROAG 2 KO TRIR L 2 DI2H
LT, XOSZFLE ML L7212, PHASOMMKIZAE (EF L7-DT,
Y 525X D5 B RN 7 B IR EEE 2 RO TER L 720 24T 1
J1v MREEIE, BEEEDVEREERE LCERO—DIE, POl
ERECHIFT A2 L IlH o728 THHRILFFEOREICD LDOVT, X054
WA AR TR L, Y b ORI 1o

ZDEHT, BRATADEDIZB W TREDAMIEIEHN & L THIR
ENTELHT LD, FIEREOSMOMIMETHE L Sh, ZELEY
FRR e A T LR Z R0 5 EOEBIATADEDOD H HIE1213, Zt
BERLE R LB, RIEEEORHOT ML KK S EL 2 L1
b LRSI, TRHRSIEIE A Bb L ShB S LAS L,
UK LTT ¥ 731 ~ (Langbein) #3721, FHEAKZHWE TS

(69) 495 A.2d 1034 (Conn. 1985).

(70) Id. at 1043.

(71)  See e.g., Lichetnfels v. North Carolina National Bank, 151 S. E. 2d 78 (N.
C. 1966) (KIEDHEE T 2 RO AMZFLM #E DFI90% & 5D TV 7273,
ZEEL, REREOSTOMRIIOVWTIE, HKEEZSHSEET L DR
FHMWE L TINELGT 2852 B EHIRSNHH).
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LCwa, MBS LD L, RERMEA L TAEE b RALEOBALY
BRI LTBY, FROYR A FRH RS €5 LA, B
DREORREI S LA ahidh 2 b L, Wk ClEiEM EORE 54
LORTOUANE 512, SHHEORAL, EHIEN% SN ERED
BB X UM RIS 2 BK LT, RE 28 b A Ot A & ik
N EI D PN B LED DS LSy &5, [T
BORDIBOTEEE B RHLOHRORAHE L 5N sH a1 S
WTh, FHELZOREIE - TRE R AW S D T L ABRH ORI
AT B BEHIL, DEASACE, BT EROEE £ ki T
ST o BB LR

LisLiedih, SRR RS £ 155 5 = & Clate ¢, F36H
DRI LT RS A S S 2 L AR HE L STV A0
THIUL, FRH ORI E THT 5 DAL R, T — 7
b o A VRZAY—=FE3HEDTAY MIBWTYH, FEOAKMEHNE LT
VBRI BT, FHE R £ bR LIRS T B,
PR, REE DA OWEARGRIEEL L, R
GEHITIEE 52 5 2 & bEHOAIE SATWABHEIBNT, By
DFH L Ao 7B OB Dy o 72 b 5 14, (EFCHTE % L5 LAl
HEATH CLABOONBCL b > by E7o, SEOBMKANL TS
D, DL TR T SATKIOR R L o T A AT, T

(72) John H. Langbein, Mandatory Rules in the Law of Trusts, 98 Nw. U. L.
REV. 1105, 1116 (2004).

(73) Id.

(74) Matter of Pulitzer, 49 N. Y. S. 87, 139 Misc. 575 (Surr. Ct. 1931), aff 'd
mem., 260 N. Y. S. 975, 237 App. Div. 808 (1932).
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FEHM2SERAE L SN, BEREOW T I EEHOOLNLTH S ),

(3) BRHDHTED R TIRAM TN 0 B HEHD T\ Hy
H—TN—T b A RAY =L, BEAMEOREL L UEHICSE
WTERES T <SR L LT, SREOMOEEL T T AL, L
o T, BREDHF BRI B C AR O 0 2 H
SR RCIREITIE, TIENEIHE L ST, BEOME Lk
AT B = & ATEUAL S ID ) TR B ORI Ak
T RS BN S AT, SRR 21D DCh B
B ARORIETHIUL, %< Odr, TR S5 BB
BOESNDTHE DN, BHEL, YR B B EIEHE TS
DEHHED ) b EOREOHEE STV DD, FUED = — KA,
fe BN R C B LB 5 5 o

(4) ERtMEORG DA L 72 3L ERETH L 2 &

BRtDBBENHFEDOMEICER L Tz e LTh, B EL LS LT
BEERTIEED ZEPATRETH D56, FI3HLSRERETH LY
B, ZEEE D EIRET A LER RN E END,

In the Matter of a Trust by Hyde %%E:io‘mfci, FHORIRE DR S
7, FHOMAZ L2 2EAMEL TAELEESICLVEE L, B
THDEDIZBE VT, FHOKRKOLFPIZOVTH OB ESINTEST,
SR IEFEMEOFILEH I oW T 2 BB L RO 5 L ETwn
720 ZELHEDF AR ORAE 2 Mk L TEFLORECSHE (accounting) %

(75) UNIFORM PRUDENT INVESTOR AcT § 2 (c) (6) (1994).
(76) Langbein, supra note 72, at 1114.
(77) 845 N.Y.S. 2d 833 (N.Y. App. Div. 2007).
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To72DITH LT, 2B bld, BV HHERH 8 L2tz
BN ZORERSICRFEL B R, Bt ECHIL TAMEZERL .
BHPTE, SHEE L eh o lomit B OHINIEAEN TH o 7 LR L
72 FAHIHIBSETH Y, FSERROREOFRAHIR S 5 %
&, MEFORIEEZ A L TWD 2 s, RIS % <,
G T AT X o 72 LR Loy £ 72, SHHET 7 4F Y 5 x
oo 7 RNA = Lk L7, FHtalz TR L 2 T UTAIE
T AliE TR E TR 5 2 L IZNEETH % L DFERIEL Tz, 2hb
DEFITMZ T, FBEMEORL, FHHKXATENT L L2k > TET
BFYEIN - FA VRBOME, SREO=—AEADL L, FHKAE
WG Lt o 7 BN R A IR IR 22\ & R S L

RS, HERET 2 & L OFEMREEE 2 BRI E SR %
HE L7 & LT, In re Estate of Cavin %glg%fﬁ)éo CDHEMTIE, %
1 FH OHETEIRRE & BE O 72O IAZFLARE S NT22S, 1550 B DA S
&, »5 THoOKFEPTERE (THISHT 2 45001 OHF) Thotz, &
OFWFILRENTELT, Wz EA L TWEho7-07T, ZitHd
INEFBHTRE LY LT, W ODDRFEARIARLZZITZH, wih
itk & SO CMO IR ZFLEDRFE Z L LD TE ol F
7z, BHPrOMAI L) EH I 4 e E LT 2 REEIC D
WTAE R, ZHEOBR D05 9 ZAFCHNEDH U REIR L 7 5
CLBTRENEDT, CRERAL T, 2510, YH ORI
FO—EBEFTTHIT A Z & et L72aS, U O X9 206G WG FEd

(78) Id. at 837.

(79) Id. at 838.

(80) 728 A.2d 92 (D.C. Cir. 1999).
(81) Id. at 99-100.
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F, 2L ARAITESL LTh, [RHMEOMIEA S CBAT D L
FHENS M AROMTA 2 ST, BRED, UL
Bt fo T L IRERR OERRI Y72 5 & i LTI £ 7
L7228, HHNESZEEDITLIEIAREHTIE L0728 LT, ZmBEDH
RAEZEHL 72,

AR 2 oD MBI £ (2, R A OB etk LTV
LT, UHIEZ I L Tt 5 & AR T h 5 o
X, ZHBEOUIHE L o2 EIC L AR bV, 72721,
TR E b 12, SRR LT a R A L, s R
BRI R L, PR OHIB L) 2T, MM R T
B L RIEEECH S & HIR LTV 5. BEE0 B S8 ORI EA T
B E H3BS E Fo T\ B BEED, MR L1 T b Imov Tk
SIBIOIIE, LEAER, kS L OREE b o TR
SRR L) 2T, 2 OEEMEREEO® 21 [EETE
DREZRET AL E T L72OTRITNVELRS WO TH A,

5. HE

UH‘

IO
RS T B DL, THERE L o722 LA E DIEERBHER &

SNDBE, BEREEISCPICHEINLINE V) ETH S,

3XKIEFLEY AT 4 b A 1005 a HIL, FELISEKX L 72ZitE
MEFTLHM i DA B L MEFED SISO &, FRLEND D - 7255 D155
A58 B 125 B é\ﬂfj’on EHo7TH A ) REBIEIASELDILE
LEERETAREER ’) oJ EBET Ho FT/z, W ERLEM D FERO
BUEZ BT THY, HEREFEIIINEY 2 EREHEOERIC X 5 PUEE X

(82) Id. at 99.
(83) RESTATEMENT (THIRD) oF TrusTs § 100 (a) (2012).
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)y — CRERMEICD EOonT, @Y aEEREEREL, ELTBh
EEHMWICHIFETE 2 THA IR e, FEERGERE SNAIEEHIC
Lo TR7AIBRDEFDPHEREONEL SNDLDTH L, $4bb, f7
FLER DD - 7N, BREE o TW AR L AEOE BV T, &
MWIEFEBIZP=F N - VI = UDHELTWE R EDTEICD LT,
YEGERIIBWT, BrbERD T T IUGEFMEI2RE LR/ TH S
5 Flag £ 7 LT, BRI 5 Ss b= s - ) ¥ — > D
ICBWTHHEL SNLDE, BARWICE, YHEEOMmoORES LI
Z O T A ¥ —  DFEE, FFOBNEZAFL, HOREkD
R D AMBOMRENREFLICB T L R—- 7104 L IZZF 0@ %
O ) 7 — o3, $72031 5 L2 D Lo 2L mFERE 7 7
VR, AVTFYIA I a—=FaTIV 77y R LGEA Ty o
BB 5= | B SOk =S ) 5 I
W SN DL, AU RFEE N L2 o T b 72 EICE T %
THES LAREICH Y, EEMEOMENHRL LT\ ot LTh,
N THEEERBIGER LCZHAEVPRESINZVWE ) IZT L7720 TH

(87)
%o

(88)
First Alabama Bank of Huntsville, N. A. v. Spragins i CTl&, ZELHD5,

EEWLWVFEX EgnE e L, Y228 L TAEHZHRE LT
ERERERF O LI X, YIRITOWAST0% 2 HHTBY, YIEZD

(84) UntrorM TRUST CopE § 1002 cmt. (amended 2010).

(85) 4 SCOTT ET AL., supra note 10, § 24.9, at 1692 (5th ed. 2007) ; DUKEMINIER,
SITKOFF, & LINDGREN, WILLS, TRUSTS, AND ESTATES 710 (8th ed. 2009).

(86) RESTATEMENT (THIRD) OF TRUSTS § 100 cmt. b (1) (2012).

(87) Halbach, supra note 24, at 1181.

(88) 515 So. 2d 962 (Ala. 1987). See infra Part M. 1.(2) ®.
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BRAAMEEEM EEDT0~75% % 5 & B IKRETIRA LT 72 15 FEH 2E DAl
RASERLRRERE D SR I0F B TR I LA L, £722207 BV ) oI
Wi o7z, X, @MYL GEEEN R S TwiuE, L)% ok
DLEABL ORI ONTWZIZT72E LT, YIS L THERME 2K
DIZFEHITH L,

T IR EFIE, YIZX A EEMEOERIIEEEERNTBY,
T/, ZRBEITTHEEFRFICEL TR TH o - L HIR L, BitiE
DHEMEDIZIZH L DOVT, S&P500fB & EEIZ—EDEATH
BLTBIUIRONTH A ) Flig & EBIEREICA LR L O£
SR & L TR0 BHHEOTANRD L TBo T, —EOIGE
Horz LTh, =% )= RELECLY ) WS EERED
SNTBIIH SN TH A ) Flisx gL, HERBEEIFEE SN0
Thhbo

ZNUZKF LT, In re Estate of Janes 5}2{?) (DL, Janes SF{bHIHY) 14,
ZERLE DB L p o 72 2 EDMERREPHEN LR Sz, HHER
BEEIL, DRI E T RETH o 2RI BT 2F500 2 O JeAMhAE & F205
(LG L 72REOAEE (£ 72 13BIEDEFEM EOMA) L OEHETHIL L L
7oo COFTIR, FEHIGESICL - T, FEDOLDIELEHRE LI,
FREME 2D bR 7HIZ, KHOWATH -7z, FBrtorhFEA
B (19734F) 121E, KHARROMEIE 1#L 720135 PV TH - 720 1973
FEDHBLIIIMEEATE LD T, 19804 121d 1 #kH 72 V47 L & 745
o ZABDEZFLHE OWRERLEI L TREZ TR L, 197342051980
EFECTKIOMA LT EFTIRE L2 L IIRERSERCBDTH 72
LT, HETAHEHKL 2

(89) Id. at 966-67.
(90) 681 N.E.2d 332 (N.Y. 1997).
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BLAS b S ) 5 — AR, W DI 5 o 75
HSIEHESNBHEETH Y, KDL ) ICHR 2 8EATEE SR TS
B TI, ZOMKIC L ) TS B R A o A O
WEE %5 L Ly TabbRRHE, HALEHTE T o 18
(19734) OHROMilEH 6, Hotz FBFH Lo A4 (F7:1%
HoR BT % B LT 2 B 012 5\ C LB RS Bt i 35 i)
23 LA 7, SRR G 2 L HUR Ly 270, FLEZHT 270
EAD, INEMNTABEEOHRIZOWTIE, HHFOBKREICRRALNS
LU, G L S L R 2 O ONGEIE DT, B
Fr b LA E L

0 Janes BHEHMCR & NI RER AT IS, ZOHBO=— -
S ORI B TR E A TH D, A2 < & bEMI BN,
SEOSHEERT (RIS SRR SN E 1 B 5
SR A . L TR ST 5 VR B

WM—Ert, VATA AV FOBEICS 2D LT, =7 -
) — AREHAEDSER S 0F, TAROHE (5 ORE) BESh
BOb, CIUE, FHEIHRICET 5 EEAE b AT DB S

(91) HETIE, #IEFE (lost profits) HEF -3 A > F v 7 &
(market index) ZELHE LI IEN T 5, Id. at 335.

(92) Id. at 339-340.

(93) In re Estate of Rowe, 712 N. Y. S. 2d 662 (N.Y. App. Div. 2000) (3%
SEAT(ERE (charitable lead trust) 2%%8%h L 7-Wpl2 B 2 EREH L, T4t
MDA TH o720 HEED SN OMAIE T LIRD 7205, SrbBhs
S5EBS THHKD 350 2 284G L7722 L 4%, BERWIEREE
JAZH 7% L S, Janes FAHIPIHE Y, EREMEOITLAD LB -
TR D L DOV THREREESEE S L 7251) 5 In re Estate of Saxton,
712 N.Y.S. 2d 225 (N. Y. App. Div. 2000).
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W, [FAEOEFIIBWTHEY 25 E D % SN TBIUFHMIZAE T2
THHINT =~V A] %EETHZ L OWEEICHERT 20 L Eb
W2 A Y T 7 A - T 7% RNORESE S L ORI
PTORT 5 EDUEETH LD, ZEVRAT LI LB TE LB HEHC
—EDWERHHIZD DO, Ny VTR ERBEOAZIMEL T 52
3T B IPUEDSH 572D THH ) o

5T, ZTREEDPRETREGREIRATREKRET T VP HEEL
TWAIGEICIE, INEFATLTBIUIR-TH S ) JUsB L LR OH
IEDEEREEONA YL L CRO SN TR E EBbh s, 72k
713, In Estate of Scharlach %ﬁflﬂi ZREBOHBRNTH B Y H4TH
BOWMREDOEIEN 2 RSN Tz, UM EOFHER IOV T,

BHP oMLY, EIORFEIT S N7 E EERR ICOAZET S
EDOFIRAFR SN T2, HET T VR BIETRE L J121E, BIEEK
O THHPFTCHYL TEIT) ZENTEDL L ENT W, YHITIE, 74 F
YUxl-TIrF—b, BOKREERET AL, W HABLU
SRNTTGTHEINEICZNZN—EHL BT RELDOREEZIT Tz
bbb, TOBRMIE, LPOHRERRICS & DWW THRE % ki
L7222 E12onT, YOREATIbI S TH B0 <Y LT 7 ZTH
PRI, YHUTIEBO=— X own TH R L TV adts, BHF
BT T Y OETORN.Th LahorzZ &, HEHRBEERIIEYT
LEL, 74T v x - T 0F =R LIHEE T T VIt TIRE
Lo 722 12 £ ek L 2RI, IREBEIE ORI 2 % L HUR L 1o

(94) See GEORGE G. BOGERT & GEORGE T. BOGERT, THE LAW OF TRUSTS AND
TRUSTEES § 702, at 211 (2nd rev. ed. 1982); Halbach, supra note 24, at 1182.

(95) 809 A. 2d 376 (Pa. Super. Ct.2002). See infra notes 193-94 and
accompanying text.
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[, b= S ) — 8 AREIEELD b &S T L RSO AT
SNBH, ZF9) ThWVEAIZIE, Janes FHffIcEOSNL X HI2, [E
FICAROHES L OFIE) B SNA S &5d 5o TR 53
EREICBNT, JEITFREOIEEAER & SN2 5 b, @R OFEH
DT 55121, Vb B BRI OIS 5D = L T F
OY-ARTERL D,

Za— - =BV TD, Janes FLHIRAIRRT NS X H 12, =7
FEHOITBARIE £ BE SN BEITI, FIEE T & SN
Y S S T B R A LT L
HEDRMERITH T 721X B ERFEET B OB % TR L 72720 = b
nWo.

5. /N

22T, EEEMEOKEERICET LT 2 ) W EOME, idiEd
BOMGGRARILE ZONE, SHERENRE L SNLEE, £ Lok
BREFHBE T2HEEREONREEZWS 2L, HTOBR 217>
776

(96) Id. at 386.

(97) E. ALLAN FANRNSWORTH, CONTRACTS 805 (4th ed. 2004).

(98) See Janmes, 659 N.Y.S. 2d at 339. F 7z, JEIHiEf L 7z Spragins 12
BWTh=% - )y — AEERENET S N-0E, TREEVRA L
F7HEPESOMKNTH Y, NERGEOTREESHNI LI12L5 D
DL E B, See Spragins, supra note 88. [@EEIZ, In re Shceidmantel,
868 A.2d 464 (Pa.Super. 2005) Tl%, ZilZDITEANEBIIIY-5 &
LT, h=%) -0 — 3L HEREIFOOLN TS, See
infra Part M. 1.(2) @.
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ZEAEDOGEIBRBEONFE, —EOFKMEEZ O OTHY, 47
LS IRHEFIZ Xy & T e B 24T ) #H 2 BRT 2 DIF Tla v, F3to
Hig, 53t5H, BitoMl, ZHHED=—XB L) AV HRE, %it
HOMWE, ZHEOHERB L ORBNELEFE L) 2T, LEREE,
BB L UERE L b o THREWRMEZIE L, Mbhiew) 27 2BHT 5
FOBHNE N e T HEN) TEREKRT D, TOERTIE, SHIEED
WEEREIZOWTIE, ZAEOHEIIRRONTVIEGE nE VR
bo TOZ UL, HEIEREEN B L T 2 EERE O b R
52 Cws, Thbb, FHIE LT, MELZ->TWAREILLAZDRE
FICBWTHELZZ =2 - ) ¥ — 2 L DOWTHERMENSEE SN
B, TAROBEHICRET 2B HFELTBY, b=FL -V F—v
R —IICHEET 5 2 E~OIPUESEME NG,

$72, FBREOHM I3 E LRFEOME L OB, Bid, EatHE
DHE L ZAH DEFEIRD, EHIRAE S B MO T REME 2 12 AT,
EHPEBDSIELLEND AT H Do L LB D, ZE I TRFENFIGE
#5252 HNETAERICBVWTE, HETTHTAHILIZL-T
WM WIEY AT T4 vy - JVAZZEBMTELAY v MIRKEVD
T, ZAEDPPEEETHL 2 WIEE T H5E5121E, ZOIELMEICOWT
TR L, EHRRE AT AENREAYRTHEY L TBLLELD
%,

ETC, AEOEIH295% 2 HAE, [Zit#id, BitFnrumy
BHIIM o TE, ERAEAHEDIFELZ LT, INx LTI %5 %
Vo | EHEL, ZREFEOBEEFERG L MHWIIED T 5, FitOH
1, EREEHZOMOFFIC L o TEZEEDVA ) BEEERRHFONE S R
B ZEnD, —RAMRN G EEEERGEHET 5108 &0, TORMK
BB DTS, BRI E o T 5 2 & L L0Th b, It
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B R h D B AR A T B A IR S, SR
SHEOBERGRHONE G END LREID, RO
(KB I, BB ATRE L SR AIE oV TIE, BEARROEH
ﬁ%é?XUﬁ&ﬁkwtﬁﬁﬁﬁéﬁéégi

M. iz BB A ERERHE L ZREHEORIE

M—T V=TV b 4 URAY =L, 53 FICBVTEZIEE O
BHERBLEOLD, FELIRE, [FV=FY b AV RZAF— - =)L
RHAEIC X 5T, Bk, BIBL HHRE 7 EHS 5 2 LATTE B )
EBEL, TV—FY b - A RAF— - = VERPEERETH L S
EERL TS, AFEMICKET, F7BETRWIRY, ZitHEMEE
WMELEML, HEEHTAHEIIOE, BLHTEDLZI LN TES

(103)
DTH 5,

(99) FAREIL [F45Ma #r LW EEEE [hET] ] 148 (s, 2008
1), BEREA [MERLEUUE ORI EIC OV T 836223529 H (20054F) o

(100)  JITT - A (52) 59,

(101) 478 - BI8TE(4)40~41H1E, HTAEOHFIBWTIE, ZitEOH
BERRBZOL DI L THEEERFRFELDHEL SN0 ALY
%, BRHEEREICB T 2 EAEORN, FEHREER E
LCEMEZ MO D OPERNICL WA, Zhud, HEEHN7 +—< v A
ZD b OOEM %MD B A DREENAR Tk 720 Th 5 L 15T
T 5,

(102)  UNIFORM PRUDENT INVESTOR AcT §1 (b) (1994).

(103)  Cooper, supra note 10, at 904; 3 SCOTT ET AL., supra note 10, § 16.1, at
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5 EOHE, FMFEDOREMEONS 2L, RAEXGT 5 H5OH
EVEPNDLZ DD D, RETIE, FHHEICHTLEITADEOD
WEB LIS U T, ZEEVEIEMEOHKEEHIIOE, wWirkd
FERB A ) DR 5,

B2, EHERE I CBEAMEDRE IOV TR LV HEEE
B, INEHETHEDEFSIE (permissive clause) ASHE ST
BBAEIIBWT, TOFKEILH L OWTENREFIT - %t HEOELED
Frbh 7T A0 A OEROHFIZIY L, FREFHONFIIGLT, ©»
M B HEZ L o TZAFEOREHE SN TR D%, 72, FitFkHE
2 & o THER T & 2 WRELE DEEFRE & M0 122 W T, BT %,

BT, SHEHE LW LIS L o TEFEMESRAEZH 722 LT
ZEENEETADLEVEDORESIE (exculpatory clause) DEhIIIZD
WT, FELTHREREREHBICS EonT, 74 IEOIR Z
L, ZOBERICHLECRN, FRRORILEZHS 22T 5,

B, BEORHAMECRA MY 2 BOEFSE (mandatory
clause) BidH o7z LTH, ZItHEREBERGOBE LT, HEHIELHE
L2 &2y, 2ok) 2ERAFHEAET IR G ZH ) O E V) KX
IZ2&, VATA PAY PBIUHBIZRLICERE L2,

1022.
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Trust Terms and the Trustee’s Duty of Care:
An Examination of Recent Cases in the United States
Regarding the Trustee’s Duty to Diversify

Hitoshi KIMURA

Section 3 of the U. S. Uniform Prudent Investor Act provides that a trustee
has a duty “to diversify the investments of the trust unless the trustee
reasonably determines that, because of special circumstances, the purposes
of the trust are better served without diversifying”. Given the widespread
adoption of the Uniform Prudent Investor Act in the U. S., most trustees are
bound by the principles set out by the Act unless the trust terms specify
otherwise. This article explores a trustee’s duty to diversify the trust
investment, the circumstances that justify the retention of the concentration,
and the standard of review by which the trustee’s liability is to be determined
when the trust terms abrogate the duty to diversify.

The duty to diversify is not absolute ; there are a number of circumstances
where a prudent fiduciary may conclude that other consideration outweigh
diversification, including cases in which the tax cost of diversifying assets is
too high, the trust property has a special relationship to the purpose of the
trust, it is substantially difficult to dispose of the trust property because of
the lack of the market, and so on.

Although it is a question of interpretation whether and to what extent and
authorization in the trust instrument to retain property received as a part of
the trust property dispenses with or modifies the trustee’s normal duty to
diversify trust investment, grants of discretion with respect to the
investment are strictly construed by courts and do not ordinarily result in a
broadening of the prudent investment standard.

A general authorization in the terms of the trust to retain investments
received as a part of a trust estate does not ordinarily abrogate the trustee’s
duty with respect to diversification. A majority of the courts have held that
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a clause authorizing the trustee to retain assets regardless of how
disproportionate the investment is compared to the entire portfolio resulted
in a waiver of the duty to diversify without a reference to the specific
concentration. The fact that an investment is permitted, however, does not
usually relieve the trustee of the fundamental duty to act with prudence.
Thus, courts tend to hold that a permissive provision without a reference to
the specific concentration does not relive trustees from scrutiny under a
prudence standard for investment decisions.

On the other hand, when a trust instrument specifically authorizes the
retention of certain investments in disproportionate amounts, and contains an
exculpatory clauses relieving the trustee of all liability for such retention, a
majority of courts have held that such language in the trust instrument alters
the prudence standard and renders it liable for breach of trust only in the
event of an abuse of discretion.

According to the Uniform Trust Code section 814, notwithstanding the
breadth of discretion granted to a trustee in the terms of the trust, the
trustee shall exercise a discretionary power in good faith and in accordance
with the terms and purpose of the trust and the interests of the beneficiaries.
Therefore, regardless of the breadth of the discretion granted to the trustee
with respect to the retention of the specific investment, the trustee has the
duty to investigate information necessary to make prudent investment
decisions, such as the need of the beneficiaries and the circumstances of the
trust assets in order to keep abreast of changes in these factual
circumstances, and examine with reasonable frequency whether the
investment decision is contrary to the purpose of the trust and the interests
of the beneficiaries.

Although trust instruments that abrogate the trustee’s duty to diversify
frequently contain exculpatory clauses that purport to relieve the trustee of
liability for the retention of certain investments, such clauses are to be
construed strictly against the trustee. In particular, an exculpatory term
drafted by the trustee is considered an abuse of a fiduciary relationship
unless the trustee proves that the term is fair and that its existence and
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contents were adequately communicated to the settlor.

Trust terms may forbid the acquisition of certain types of investments or
require that certain property be retained. Those mandatory provisions are
ordinarily binding on the trustee when managing the trust assets. When
compliance to the trust terms causes substantial harm to the trust or its
beneficiaries because of a change in circumstances, however, the trustee may
have a duty to apply to the court for permission to deviate from the terms of
the trust.

These points of view obtained through an examination of U. S. case law will
provide useful guidelines for Japanese trust law when construing trust terms
that purport to lessen or limit the trustee’s duty of care.
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