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A comment on hostile take-over-bid
in the context of Japanese law:
New interpretation of Art. 247 of the Corporation Act.

Michihito ISEDA

Many legal problems about a hostile TOB in Japanese corporate industry
still remain unsolved. Two fundamental problems are: who decide the exer-
cise of the TOB defense and what legal standard should be adapted to it?

It can be described as a provisional practice that the target company’s
shareholders decide whether the TOB defense should be exercised or not in-
stead of its board of directors which are mainly consists of the fellow man-
agement. At the same time some commentators insist that a maximization
of shareholders’ interest is not the absolute standard in exercising the TOB
defense under the Japanese corporation law and that board of directors
should consider interests of corporate stakeholders including creditors and
employees. The courts’ decisions and the some statutes seem to support
those positions.

I doubt that, however, this proposition may preclude a potential bidder
from making a hostile TOB that can promote efficiency of target companies’
management because the proposition is too inflexible to evaluate nature of
the hostile TOB.

[ discussed in this article that the existing interpretation of Art. 247 of the
Corporation Act which mainly regulates the TOB defense should be changed
to make it include director’s fiduciary duty to all shareholders. The idea can
lead a variety of conduct standards to be followed by the target company’s di-
rector in order to protect common interest of all shareholders.
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