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Transition from “Shokoui-ism” to “Shonin-ism”
in the Substantial Commercial Law in Japan

Takashi AIHARA

The Japanese Commercial Code (“Code”) applies to the business entities
(“Shonin”) and transactions (“Shokoui”). The legislative ways to define the
Shonin and the Shokoui are mainly two. One is to define the Shonin as those
who conduct as its business one of the Shokoui enumerated separately. This
way is called as the “Shokoui-ism”. The other is to directly define the Shonin
itself without using the Shokoui and define the Shokoui as transactions con-
ducted by the Shonin. It is the “Shonin-ism”. The Code principally adopts
the “Shokoui-ism” and supplementarily the “Shonin-ism”.

As the Code included the provisions of company law as its Chapter 2 be-
fore the 2005 amendment, the company law also adopted principally the
“Shokoui-ism”. In 2005 the Company Law (“Law”) was enacted as an inde-
pendent law from the Code. The article 5 of the Law provides that the trans-
actions which a company conducts as and for its business are the Shokoui. As
to the point whether the company is the Shonin or not, however, the Law
provides nothing and the issue can be found on the legislative ways above
mentioned.

The recent judgment of the supreme court of Japan and the view of many
scholars are that the company is the Shonin because it conducts the Shokoui.
They keep the position of Shokoui-ism under the Law. However, they do not
logically explain the reason why the transactions conducted by the company
become the Shokoui. On this point we can take a view that the company is
the Shonin and therefore its transactions become the Shokoui. The aim of
this article is to examine this argument and its conclusion is that it is impli-
cated in the article 5 that the company is the Shonin. That is, the Law has
not adopted Shokoui-ism but Shonin-ism.

At present the Code keeps Shokoui-ism and the Law adopts Shonin-ism.
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As the main entity of modern economic activities is a company, it can be said

that the transition from Shokoui-ism to Shonin-ism in the substantial com-
mercial law in Japan is recognized.
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