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Japanese Litigation Behavior and Settlement in Court:
Some Thoughts on Interactions between Litigants and
Lawyers Leading to Settlement

Akira MORIYA

This paper examines the reasons why half of Japanese litigants avoid judg-
ment and opt for in-court settlement or withdrawal, based on the findings
from the nationwide survey on litigants, their lawyers and the general public.
The Japanese are usually said to be reluctant to use litigation as a means to
resolve their conflicts. Whether this wide-spread image is true or not, once
they decide to go to court, they seem to be expecting to have their cases de-
cided clearly by judges. On the other hand, lawyers are, as routine partici-
pants in the judicial system, tend to evaluate their clients cause in the light
of the chance to win or lose in judgment, and are likely to opt for settlement
from risk-avoiding consideration when the chance to win does not seem to
be certain enough. It seems especially to be true when judges recommend
them to settle in court.

Theoretically, settlement in court can have two opposite functions for liti-
gants. One is the cost-avoiding function in the dispute-settlement process,
which enables them to get more or less the equivalent benefits without ad-
ditional time, money, or damages for reputation. The other is the litigant-
supportive function, which enables them to reach comprehensive solutions
including, for example, adjustments of non-legal, relational or cultural con-
flicts. If the two functions are being performed well in accordance with the
intent of litigants and categorical features of cases, results of settlement
would be evaluated favorably by litigants and enhance their willingness to
use court system again in the future. But from the results of our survey, this
can only be a theoretical possibility.

There seem to be a wide gap between litigants’ considerations for settle-
ment and lawyers’ recognition of their clients’ considerations when they
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advice to their clients to settle. In this paper, I would like to focus on the
cognition gaps between litigants and lawyers for settlement to make clear
the actual interactive process for settlement, and to find some clues for pol-
icy recommendations for improving litigants’ satisfaction for our court sys-
tem.
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