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() Treitel, Remedies for Breach of Contract, in von Mehren, International Encyclopedia of Comparative Law, vol. VIII,
2008 (1976 Ch. 16) No. 158-161; #) Q YTHEH v @ XEBEWREN R v Q=" E% Basedow, Die Reform des deutchen
Kaufrechts (1988), S. 36; Bundesminister der Juritz a.a. O. (Anm 4) S. 164ff.; Schlechtriem, Termination of Contracts
under the Principles of International Commercial Contracts, in Bonell/Bonelli (éds), Contratti commerciali internazionalie
Principi Unidroit (1997) at 250.

() Zimmermann, The New German Law of Obligations, 2005, at 67; Schlechtriem, supra note 5, at 254.

(t=) Zimmermann, Konturen eines Europdischen Vertragsrechts (1995) Juristenzeitung S. 483-484.
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) Flessner, a.a. O. (Anm 3), S. 264.

) Zimmermann, a.a. O. (Anm 7), S. 484; Schlechtriem, supra note 5, at 249.

) Flessner, a.a. O. (Anm 3), S. 260-263.

) Flessner, a.a. 0. (Anm 3), S. 264.

Flessner, a.a. O. (Anm 3), S. 271.
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(2) Bundesminister der Juritz, a.a.O. (Anm 4), S.162ff.
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(83 @) Canaris, a.a.O. (Anm 2a), S.11{; Unberath, a. a. O. (Anm 28a), S. 369.
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447; BGH ZIP 2006, 904.

<) Unberath, a.a.O. (Anm28a), S. 378; Ernst, a. a. O. (Anm 35a), §323 Nr. 243.

o) EEQIIET” Canaris, a.a. 0. (Anm 2a), S. 9, U210V 5 0°

) Flessner, a.a. O. (Anm 3), S. 281 notel06.

) Schlechtriem supra note 5, at 252.

) Treitel, supra note 5, no. 239 at 318.

) THE AMERICAN LAW INSTITUTE NATIONAL CONFERENCE OF COMMISSIONS UNIFORM STATE Law, UNIFORM

CoMMERCIAL CODE 2009-2010 ed. OFFICIAL TEXT AND COMMENTS, 2009, §2-106, §2-601, §2-608 at 61, 145. 154.

) Treitel, supra note 5, no. 239-240 at 318-320.

) Treitel, supra note 5, no 188, at 245.

) Treitel, supra note 5, no 194-5, at 255-6.

) Treitel, supra note 5, no 196, at 257.
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Treitel, supra note 5, no. 269 at 364; UCC, supra note 38a.
GABRIEL, THE CONVENTION ON CONTRACTS FOR THE INTERNATIONAL SALES OF Goobs (CISG) AND THE UNIFORM
COMMERCIAL CODE (UCC), at 74, 78; UCC, supra note 38a.
Treitel, supra note 5, no. 269 at364-5; UCC, supra note 38a.
Treitel, supra note b5, at 356.

vy

BRANBBEE

-

Treitel, supra note 5, no. 264.

~ o~ o~

Treitel, supra note 5, no. 248-9 at334-7; Mc CAULIFF, CORBIN ON CONTRACTS Volume 8 Revised Edition, §37.10 at
1-3 note 87 (1999).
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<) PEEL, TREITEL on THE LAW OF CONTRACT TWELTH EDITION, 18-095 at 921-2 (2007).

—_ o~

—~

57 5T = 57 56 55 54

—~

242

(2011 4 1)

62%1%5 1

L EUE



—~

n 59 58

Lando/Beale, supra note 14, at 377; BERIE [m— o > LREHx=E] 1< Dme
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SALES oF Goops (CISG), 2010; P. Huber, CISG, in; Westermann, Miinchener Kommentar zum Biirgerlichen Gesetzbuch
Band 3 4. Auf, 2008.

(=) Schlechtriem, Fristsetzungen bei Leistungsstorungen im Einheitlichen UN-Kaufrecht (CISG) und der EinfluB des
§326 BGB; in FS Trinker (1995), S. 321ff.

(&) HONNOLD, supra note 68, Art. 47 C. No. 290 at 421.
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The Relationship between the two Preconditions
of “Fundamental Breach” and “Nachfrist”
for Cancelation of Contract

—A Comparative Approach among German New Obligation Law,
Anglo-American Law, CISG, PICC, DCFR—

Toshiko YAMADA

CISG integlates the preconditions of “Nachfrist” procedure and “Funda-
mental Breach” into a single provision for the cancelation of the contract, the
latter of which is modeled after the Anglo-American legal requirements (as
the substantial precondition), while the former of which is modeled German
legal requirements (as the procedural precondition). CISG is the integlation
of these two seperate legal structure, and subsequently urge to reconsider
the original understand of required precondition.

Originally, only one precondition as been necessary for the cancelation of
the contract. In order to understand how these two concepts of preconditions
for the right to cancel have been integlated, this article examines their origi-
nal understanding, focusing especially on German concept of Nachfrist (re-
garding the Fundamental Breach, see “Fundamental breach in CISG”
Minshohozassi 110 2 p. 274, 110 3 p. 462). Namely, this article investigate
why the Nachfrist precondition is sufficient for cancellation, whether it is
necessary for cancelation, and how is the relationship with “Fundamental
Breach”.

Under roman law there was no general legal system for cancelation of con-
tract. In the 19th-century, Europe prematurely codified the right to cancel
the contract. Consequently, its remedial system lacked uniformity. More re-
cently, German and Europe has modernized the Laws of Contract cancelation
through CISG (1980 UN Convention for the International Sales of Goods)
—a structure of which had received great acclaim and success due to its de-
tailed and careful comparison of the laws of the world.
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The German law and the Anglo-American law have different understand-
ings of the reason why the contract can be cancelled.

Regarding bilateral contracts, in Anglo-American law as a party promises
their own performance based on the condition that the other party performs
his own obligation; therefore the substantial non-performance of one party
releases the other party from the contract. More specifically, “Substantial
Breach” becomes the precondition for cancelation. On the other hand,
German law explains the right of cancellation in terms of impossibility; the
typical case of non-performance is the impossibility of performance. A party
executing no performance may not demand the performance of the other
party, as it contravenes the idea of “commutative justice (iustitia commuta-
tiva)”. The principle of iustitia commutativa prescribes obligation of per-
formance to mutual benefit; non-performance, unreasonably in other cases
such as late performance and defective performance (even after the expira-
tion of the reasonable period of time for performance set by the aggrieved
party) imperils the obligee’s interest seriously and justify the cancelation of
the contract, Canaris says. Accordingly the German and Anglo-American
basic ideas of cancellation are incredibly similar.

But each of them has a different point of view regarding which is the gen-
eral principle of the precondition for cancelation. According to the Anglo-
American law, the expiration of the period gives the obligee the right to
cancellation without proving that a non-performance amounts to a fundamen-
tal breach (since the notification from an aggrieved party can be clarify the
situation and make the term for performance go to the essence). On the
other hand, according to German law, setting Nachfrist and its expiration
without the other party’s performance has a dual effect: this gives both the
obligee the right to cancel the contract and the obligor the second chance.
Consequently, this leads to the equitability of both parties’ interests and also
serves to continue the contracts. In the light of these functions, German
Civil Code adopted the Nachfrist precondition as the principle which is ap-
plied to all cases of non-performances. As a result, “Fixgeshaeft” and the
case of impossibility of performance, etc. become exceptions in which setting
the Nachfrist is unnecessary.
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Anglo-American law admits the Nachfrist procedure only in cases of no-
performance (namely delayed performance and impossibility), and in cases
of defective performance (the period may be set for the cure by the obligor),
but judging whether to cancel the contract is based on the criterion of funda-
mental breach. In German law, Nachfrist procedure is set forth for all cases
of non-performance, but when regarding defective performance, the right to
cancel the contract is excluded if the defect is “unerheblich, not fundamental”
—which is said to be, the material criterion and equivalent to the criterion in
CISG. 1t is considered that such criterion is higher than one of BGB Art. 459
I sentence2 of old version for cancelation of the contract and “Minderung,”
and lower than one of BGB Art. 323V sentensel for the partial performance
—which is on the condition of divisibility of performance and easy to adjust
pecuniarily. Therefore in cases of defective performance, the judgment to
cancel the contract is primarily based on whether the degree of defect (and
obligor’s behavior) is “unerheblich” or not. If the behavior of the obligor is
also taken into consideration besides the degree of defect, the defect which
is “unerheblich” may be upgraded, after the expiration of Nachfrist, to the
point in which the obligee can cancel the contract.

The Japanese draft by Civil Code (Law of obligations) Return Commission
provides that the precondition for the cancelation of the contracts “Funda-
mental Breach” at 1st sub-paragraph, and also the precondition that non-
performance by the defaulting party after expiration of Nachfrist amounts to
fundamental breach at 2nd sub-paragraph. 2nd sub-paragraph is unique in
terms of comparative law. The meaning of providing 2nd sub-paragraph in ad-
dition to 1st sub-paragraph is explained in the view point of the functions of
Nachfrists, namely which are procedural clarity (in judging the both of
reasonableness of length of the period and the behavior of the obligor) and
clarification of the contractual content.

But especially in cases of delayed performance, certain advantages will
also disappear —such as the expiration of Nachfrist, which allows the obligee
to cancel the contract without proving Fundamental breach. CISG, PICC,
PECL and DCFR restrict the application of Nachfrist procedure in cases of
non-delivery or and delayed performance. Additionally, German law makes

BEEG 628151 (201144 1) 272

=0

[levl !



e TR E] SIS TER

N —
EZo

(e

[Herl |

the Nachfrist procedure the general rule and in case of defective performance
adds the precondition: “unerheblich”.

The purpose in requiring the precondition of Nachfrist besides Funda-
mental Breach is to clarify the circumstances surrounding the period of time
for performance and to give notice to the obligor as to when the deadline is
set. If the reasonability of the period comes into dispute, the issue is decided
according to the purpose and functions of the Nachfrist procedure. Under
such substantial judgment, both the obligor’s interest and the obligee’s inter-
est (but the latter of which has priority) are taken into consideration.
However, the reasonability of the period only takes ‘time’ into account — this
can be deduced to the obligee’s interest regarding time compared with the
criterion of Fundamental Breach.

It is wuseful to distinguish categories between two kinds of non-
performance, no-performance (involving delayed performance) and others
(especially defective performance), regarding Nachfrist precondition as in
German law, CISG, PECL, PICC.
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