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In re “Agent Orange” Product Liability Litigation, 104 F. R. D. 559, 576 (1985).
LRI [N ) S REEREEULATR Y KR L = — 2 Ki#eEd (protective order) ~JHSM#FH (good

cause) YO L \v——/] HMORERIGRXEEe | O [NIK (1 1OORH)®

(=)
(o)
(<)

In re “Agent Orange”, 104 F.R.D. at 576.
Id. at 576-77.
William G. Childs, When the Bell Can’t Be Unrung: Document Leaks and Protective Orders in Mass Tort Litigation, 27

REV. LITIG. 565, 577 (2008).

(=)
(e0)
(=)

Id.
1d.
In re “Agent Orange”, 104 F.D.R. at 580.
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(&) Id. at 603.

(22) In re “Agent Orange”, 104 F.R.D. at 563. See In re “Agent Orange” Product Liability Litigation, M. D. L. No. 381, slip
op.at 7-8 (E.D.N.Y. Jan. 7, 1985). KHGEEQE" NAoRQ (A g <1Eie [VVA (the Vietnam Veterans
of America) | 87 S>> <R ANL — Wi EHF» QRN EH <L UL Q 0 17 sV O VERITQ D ER U QU0 E
U O IR QIR Y KR =8OR (VOIS R Ut YU SEEER UE O VEEWR WY 2 0%7)
URPOEERN Y X O NQUIRIEN ROV BEwE 0 L° o<’ 45 URPORENE<V Ve
R ER IR EEIE QER L8 5 Wi+ 0 v o X200 e ZIEHIE LR D7 Q8 A0 BGRER 0 B e 0 42
QUEH WO 5 2° VY Victor . Yannacone 227 #4\Y U R 0N E <V O W RGO o< O
W< LLQ O W EEERWEE QUL CHES V2R DL VOESW L 0" Yannacone B ¢ WO RE
MERVEZIRTXRL D=L FH0R004 ¢ Y QNHI L B W EBERWEE DO~ D42° 1 ROQEH VY
UBROWH—INH N £ - 4o N NINEREE © K41 Q EERIK RS [nE I 5 >><QENIVUEEOVE
IS IR D 427)

() See Nixon v. Warner Communications, Inc., 435 U. S. 589, 98 S.Ct. 1306, 55 L. Ed. 2d 570 (1978).
(*2) In re “Agent Orange”, 104 F.R.D. at 564.

() I

() Id. at 565.

(2) Id. at 567.
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(£2) United States v. Criden, 648 F. 2d 814 (3d Cir. 1981), on appeal after remand, 681 F. 2d 919 (3d Cir. 1982).

(R) Id. Criden, 648 F. 2d at 822.

(X3)  See also Joy v. North, 692 F. 2d 880, 893 (2d Cir. 1982), cert. denied, 460 U. S. 1051, 103 S.Ct. 1498, 75 L. Ed. 2d 930
(1983).

(&) Seattle Times Co. v. Rhinehart, 467 U. S. 20, 104 S. Ct. 2199, 81 L. Ed. 2d 17, on remand, 98 Wash. 2d 226, 654 P. 2d
673, cert. denied, 467 U.S. 1230, 104 S.Ct. 2690, 81 L.Ed.2d 884 (1984).

(&) I

(&) 1

(&) In re “Agent Orange”, 104 F.R.D. at 573.

(88) Id at 574.

(&) 1

(&) Id. at 576.

(K) Id. at 577.

() Paul Trapani, In re Vioxx Products Liability Litigation: Circumventing Due Process Concerns by Allowing Individuali-

zation in Sampling Procedures, 82 TUL. L. REV. 2517 (2008). Q% In re Vioxx Prods. Liab. Litig., 501 F. Supp. 2d 789,
790 (E.D. La. 2007).

(&) In re Vioxx, 501 F. Supp. at 790-91.

(&)

(8)

() See Christopher J. Roche, Note, A Litigation Association Model To Aggregate Mass Tort Claims for Adjudication, 91

VA. L. REV. 1463, 1502 (2005) (quoting In re Simon II Litig., 211 F. R. D. 86, 149 (E. D. N. Y. 2002), vacated and remanded
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on other grounds, 407 F. 3d 125 (2d Cir. 2005) ), See Laurens Walker & John Monahan, Sampling Evidence at the Crossroads,
80 S. CAL. L. REV. 969, 987-88 (2007) (INN®~IHEANNDNNCHRORGER N 4 D a4 -0 SHE LA
N%).

(83)  See Hazelwood Sch. Dist. v. United States, 433 U. S. 299, 313 (1977); Int’l Bhd. of Teamsters v. United States, 431
U.S. 324, 337-39 (1977); Castaneda v. Partida, 430 U. S. 482, 500-01 (1977).

(88) See Processed Plastic Co. v. Warner Comme’ns, Inc., 675 F. 2d 852, 854-55 (7th Cir. 1982).

(&)  See Jason Smith v. Lowe’s Home Ctrs., Inc., 236 F. R. D. 354, 357-58 (LB AT UQ 5 v QEFEBIN Y X
RLD—-2ERVE S AN REEREC QUL O RGEEFWEREK LA VL),

(23) Kaphy Long v. Trans World Airline, Inc., 761 F.Supp. 1320, 1329-30 (N. D. Ill 1991).

(83)  See generally In re Vioxx Prods. Liab. Litig., 501 F. Supp. 2d 789, 815-16 (E.D.La. 2007) (#zRERVRWC A%
— AW ERER D42°).

(F) I

(Z) 1

(S) Id. at 816.

(L)  Seeid. at 789; see also In re Vioxx Prods. Liab. Litig., MDL No. 1657, 2006 U. S. App. LEXIS 27587, at 3-7 (5th Cir.

2006) (1 IH-EQERQ + NN 2 BREWE R 0 0 D SHRHTT 4\ Q KD~ 1 45~ 2 10 4 -0 HE 1]
(SHRER LA™ 2 D°) . In re Vioxx, 501 F. Supp. at 791-92.
(Z) Paul, supra note 30, at 2528-29.
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The Role of Discovery in Mass Torts Litigation

Harumi TAKEBE

This article tries to analyze characteristic and contents of Mass Torts, as
well as the procedure, function and related problems of discovery in Mass
Torts litigations.

Typically discovery is used to carry out for the purpose of information pro-
curement in relation to the case when a plaintiff suffers damages from the
negligence act or act with intention by the defendant. In the case that the
parties are of one-to-one relationship as is in a traffic accident case in torts
litigation, discovery is proceeded rather simply and solemnly without serious
legal issues. However, in the patent infringement cases or trade secrets
cases, the disclosure of document in discovery would not be such simple and
smooth.

For example in the complicated cases, when there will be more plaintiffs
and defendants involved and the factual and legal issues are more compli-
cated, the discovery will be more costly, time consuming and problematical.
Therefore the larger and the more complicated the case becomes, far less
smooth and simple the discovery becomes. The torts cases which include
large numbers of the plaintiffs and defendants, complicated factual issues and
the widely spared damages are called as “Mass Torts”.

As I have been studied the function and meaning of the discovery system
in the U. S. civil procedure, it is my concern to examine and find out the func-
tion and features of the discovery in Mass Torts litigations. Thus, in this ar-
ticle, I would like to focus on followings: First, what is the features of Mass
Torts litigation, Second, what kind of device of discovery will be responding
to characteristics of Mass Torts litigation? Third, what will be the difference
between the discovery in Mass Torts litigation and that in simple one-to-one
litigation? Forth, will it be possible to realize a fair and useful discovery in
Mass Torts litigation compared to the one-to-one litigation ?

The function of discovery in the United States is endorsed by the idea to
realize fair and reliable justice in terms of encouraging both parties to
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disclose information and documents related to the case voluntarily. It also
contributes to solve the case among themselves by getting information be-
fore trials and by that a party can protect one’s information as secret and un-
disclosed among parties.

From this perspective, in Japan, which has no discovery system, the unbal-
anced distribution of evidence among parties in civil litigation is likely to hap-
pen because of difference in parties in regard to financial resources and
personal resources and it causes the feeling of partiality (unfairness) in the
law suit among parties. There will be some merits in the discovery system
in the United States to be used to accomplish fairness that is the primary ob-
jective of the civil lawsuit. Obviously Japanese law is primarily based upon
the Civil Law system, and there might be difference in the way and function
of justice compared with the United States that is of the principle of case law.
Even in spite of the diversity of the legal systems, it is still useful to know
whether distribution of the evidence will be able to put between parties by
analyzing the function of discovery in the hard cases such as Mass Torts in
the United States because the analysis will give us fruitful suggestion for the
aspect of production of evidence in the civil lawsuit in Japan.

As T analyze precisely hereinafter, Mass Torts are quite different from a
typical tort litigation structured by one defendant versus one plaintiff. The
Mass Torts that influence over a lot of people are unable to depend upon the
framework typical of an orthodox tort litigation. In Mass Torts litigation it is
unavoidable to go through difficulties of confirming the range of the ag-
grieved party, the legal points over many divergences among victims and the
complicated causation that is not easy to establish.

Even in the complicated Mass Torts litigation, it may be possible to reach
a meaningful and satisfactory conclusion if the parties shall submit full infor-
mation essential to the case. However it would not be always the case.
Usually the defendants are reluctant or deliberately refuse to produce such
documents in Mass Torts litigation because the graveness of the damages
and the influence over other related pending litigations. To limit and keep
the production of undesirable documents or information to undisclosed,
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“protective order,” in the Federal Rules of Civil Procedure, Rule 26 (c), is
generally utilized to resist its disclosure. To get approval from the court for
the “protective order”, the court as a rule asks the party to prove “good
cause” for the necessity of non-disclosure. Above all “good cause” in the
name of trade secrets and business confidential matters over “protective
order” has an inclination to be accepted by the courts. Then “protective
order” often becomes an issue at Mass Torts suits from a point of the non-
disclosure of the documentary proof. Party can also use the “attorney-clients
privilege” and “work product” to refuse the production of the documents.
Consequently, it is supposed among other things that the unbalanced distri-
bution of the evidence in the suit is easy to happen as in the case that one
party exceeds the other in the financial resource, human resource, informa-
tion collecting ability and handling data capacity over the other party.
Especially it is the case that involves technology and the authority such as
governments.

Based upon my premise above mentioned, I first would like to show the
frame work of Mass Torts litigation, second to analyze the Agent Orange
case as a historic case of massive chemical side effects case as a typical Mass
Torts case and the Vioxx case as a recent side-effects case by the chemical
medicine and thrid to try to find out the reason of being said as typical Mass
Torts litigation in Chapter 2, followed by the function and meaning of the dis-
covery in Mass Torts litigation is discussed in Chapter 3, and forth to pay at-
tention to the real issues of the discovery and explore if the unbalanced
distribution of the evidence is occurred or not among others in scrutinizing
function of discovery in both the Agent Orange case and the Vioxx case.
Finally, in Chapter 4, I will sum up my conquest of the discovery analysis and
would like to conclude my own idea.

The contents are as follows.

Chapter 1 Introduction
Chapter 2 Mass Torts in America
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1. Framework of Mass Torts Litigation
2. Agent Orange Case as Mass Torts
3. Vioxx Case as Mass Torts
Chapter 3 Mass Torts and Discovery

1. Issues of Discovery in Mass Torts

2. Discovery in the Agent Orange Case

3. Discovery in the Vioxx Case
Chapter 4 Conclusion
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