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Id. § 5.2, at 235-36.

Id. at 236.

Id. at 236-37.

1d.

Upjohn Co. v. United States, 449 U.S. 383, 389 (1981).

JOHN HENRY WIGMORE, EVIDENCE § 2290, at 542 (John T. McNaughton ed., rev. ed. 1961).

Id. at 543.

) DYRAWRTT TN D - EESCER A0 WOHIHI L TREATISE ON THE ANGLO-AMERICAN SYSTEM OF
EVIDENCE IN TRIALS AT COMMON LAW ‘&+8=" B2 “Wigmore on Evidences #$4273" SWigmores ~J W inERXURQ°

()  See Wigmore, supra note 9, § 2285, at 527. United States v. United Shoe Mach. Corp., 89 F. Supp. 357, 358-59 (D.
Mass. 1950); see also In re Grand Jury Investigation, 599 F.2d 1224, 1233 (3d. Cir. 1979); Douglas R. Richmond, The
Attorney-Client Privilege and Associated Confidentiality Concerns in the Post-Enron Era, 110 PENN. ST. L. REV. 381, 385
(2005).

() Id. at 389.

(Z)  See Upjohn Co., 449 U.S. at 389. ¥erdv 2" Hd0< Upjohn 12" KEVKEU LG S WA DR O\
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(%2)  See Upjohn Co., 449 U.S. at 389-91 R FRILHY [ RIS KEIK B EE A e w8 € {84 PART 5
zm | FipEl —KHOK (110 0H)°

(2) o’ [ LEBNYNINANZCEN LIV QR 50 See Julia Thomas-Fishburn, Attorney-Client
Confidences: Punishing the Innocent, 61 U. COLO. L. REV. 185, 186 (1990).

ANV EDNA SELAN EPSTEIN, THE ATTORNEY - CLIENT PRIVILEGE AND THE WORK-PRODUCT DOCTRINE 1, at 13 Awa ed.
1997).

(22)  See Upjohn Co., 449 U.S. 383 (1981). See Richmond, supra note 12, at 385.

(Z3) Natta v. Zletz, 418 F.2d 633, 637 (7th Cir. 1969). See Susan J. Becker, Discovery of Information and Documents from
a Litigant’s Former Employees : Synergy and Synthesis of Civil Rules, Ethical Standards, Privilege Doctrines, and Common Law
Principles, 81 NEB. L. REV. 868, 953 (2003).

(&) See Upjohn Co., 449 U.S. at 394.

(53) See Upjohn Co., 449 U.S. at 390-92.

(&)  See Upjohn Co., 449 U.S. at 391-92. 12K L ER D\ 7" See Becker supra note 19, at 954 X -"&HED 5°

(£3) Hickman v. Taylor, 329 U.S. 495, 67 S. Ct. 385 (1947) 0" £+ [Discovery| > o X KK FRImE
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See Hickman, 329 U.S. at 510-11.

In re Grand Jury Proceedings, 33 F.3d 342, 348 (4th Cir. 1994).

See Epstein, supra note 17, at 291.

) See Coastal States Gas Comm. v. Dept. of Energy, 617 F.2d 854, 862 (D.C. Cir. 1980). In re Grand Jury, 106 F.R.D.

255, 257 (D.N.R. 1985).

) In re Grand Jury Proceedings, 601 F.2d 162, 171 (5th Cir. 1979) and see Flynn v. Church of Scientology Int’l, 116
F.R.D. 1, 3 (D.Mass. 1986).

(&) Fed. R. Civ. P. 26(b) (3).

(8) Fed. R. Civ. P. 26(b) (3).

(&) Verschoth v. Time-Warner, Inc., 2001 U.S. Dist. LEXIS 3174, at 10, 85 Fair Empl. Prac. Cas. (BNA) 733 (S.D.N.Y.
2001) (quoting Bank Brussels Lambert v. Credit Lyonnais, 160 F.R.D. 437, 448 (S.D.N.Y. 1995)).

(83) See Epstein, supra note 17, 403.

(33)  See generally Epstein, supra note 17, at 401-26.

()  Seeid. at 401.

%50

28

] KERER SR VER

—7 ERMEREERR AT o EKEER
AR OGRS R WOEEQOKEIHGIEV MHQESR KN LXK 5 B\ Q BINQHEER S RS

NROREEREF UL T KR > —E# 111140

BEEGE 59%45 (20094E1 1)

1041



& " Fm=
HO LA 300° RY XKRL D —FERURO WIS SR L BB S IR~ KR — B U~ O Wi Q
BV RUEERQIEMN LT NS 4800 5 IR Y X R o —WIED Rt U IR O 3% 5 B R QMR &
I RHRER (6 A QISR KT < Mo D o AU A @ 1) AU S 40 4 ) n0©

VO W QENRTEHKEE LT NN T LN — U0 E<RITE U0 0 WSO UL UL O QLT ¢ QN
A KWEOL QR U BB @ XE -0 00 1) QIR STHRITTE " U Q (P EEE N IR IS 00 Q
(confidential) 2502 RQ UL 0RO Q N QEEWERTIE U Q oxXNE IHG MO0 1) QEENGRIQ 0.2
AVIRY XRL >~ QRMVEET #HECEil IO WEEYL e ) ULRT Vv LIk XKRT D —REWR

MR AT ER VR I -DEIR U A BRTE ) T QU Q U ER 5 0.2 00 3B K S 1) AU R QK AU 4500 °

M H SRR LRI o N O UBIRKHEHRRR (D" BEVPR?) K (0)B Ky XRLI=—%
[FERETERATS 20 5 B <RWEIHIUD” SMRIUD” HT LB RSMS TR TR DAL KA TTRER 0 B A
R ] LR BEIEY [HiESR] (protective order) w07 R S KSTAUEIQ R0 EIGHEL & 40
FERATER I e 1) VR a0 D 5000 1) QEKIERWIE D WVETEUD KRy XRTo— QKGR
ONAO— 240400 ORIHER DN ORI 250° RYKRL =W N- 0 — BT ERECARET” [k
KRLD—PEQOIUUIIECEE | UROW [RYXRLD—WEEPQEHEEZDT | VOREEIHS T NAK
S L dtr < re”

DR BEERNOHOURYXRY>—U | REEEWD ST ROUKYXRL = —QmEX
S EERN IR YU R 0 A OB IRIT A8 80 U R ST TR ERAIEHRET © HEF AW T Ao v 1) U L6 O W R 4

59# 475 (200941 H) 1042

L EGE



REEH A 4@ S ER4800° | AR R IR B © ISR W0 v 5 000 Q- HEK U BTG (& 5 3ot
T8 OEEIETT QR R B e Q U RURE OV 50 R A0 R K ER 0L QU N

(in camera) WRiEsWIE L7 STRSEEEE Q KW E R0 1) VR U anne®

DR 0V ERETERS T BRSO QEEERRIHNRS S o LR YT A Q oy EEE N IN T KR
= =LA U2 Q00 1) D IR IR 50458 5 S TR T R L D — a0 )0 0 1) A RS ST
FrUEH 0 QD LA80° D aoih T X R o — W E B0 B GR0 8 2a EIE] O 6 o0 oo QST Q BRR 7
R KR =R XY — 2 N A N0 © LER VA0 07w L KRR QR UINERE U QUK X R D
— O 5RYP LR 0 1) AW EIEE U AU UR R 1) Qe UEEEEE T N KR T D —HhER L AQ 5 iR v
F U ER A0 R O REB GRS Ry XRL 2 —RIEQR WY 5 0E U-2HEERNRER LKL 0
ABT SRR IN T KR o — B U RE OV o) Vv EE) D7 jhi R QIREEWIR-SE U A0 1) VR U anse®

NOKEEFU QO S IVE BRI H(0) SREVRMESR [hT XRLD—wiBEOW 50 | BEREPGL
AOERFRE] VOV KWER 50° VORR! (o) vEXE-0ERSL O CEREREUR Y XRL D
— QR RUNQEEIWE O 200° VO RNOBRWR - LIkA4°

7

KON

[N KRLT D —0RRQWY 50 | RMEHNISFSY 4950 5 BV QR S i EHv U O 7 &
FE S S O USRI EE P R C ) U LG S v ERC RESTHER TN QI O S WS OUR”
4950 5 HESREEIDS o) VL O SV ESE<GREREASC VR HRERES" | OV QoS- W U STH

NREREERER LAY X R = — B IRMES

(200941 A)

BEBL 59% 4%

1043



i " | ’IO

HRASQREU T FEFfREE O 5 0R" 4950 5 BIENMEE LRI~ QHEL O S WERE O 5 RFTE”

RORMEHERKEVRLY S C0RROEFTED” BEHETHRINE 0 5 < RWEIRD SMHYT T4 18 1K1

A 40 18 ST H R O R IR 7 Q| Q7 48 PV RNHQHEHE (justice) © EAn BN {S4

PR Y ane®

SIIHBEIEX IR Y X RL D — U5 5

SMHEBERX TR T KRL D~ QRONBINE QNI ROREC - QS VR P ase°
SETEBIHICEHKLWVY LI URTXRT D — QRMUDBEG RO RHIL AT KR L o —WdEdnne®
SHREQENE YU O 3 WU HIE S0 Q W8 LR 0 IV BIIHEESN Bk~ KR L = — 480 HQ
EEHUEEUY 0

|

BT XRLED—WEEEREEOUSROHKII RELIEL P e®
H;:u::m wﬂﬂmia %.ﬁw/mm e %@%H«mﬂﬁﬂ#ﬁ@AmAWKi 0 f@ﬁﬁmﬂﬂ?ﬁén@?@o
=2

N
FEEHOCERER ER- OVEHERIEE SRRV SR SRS LRI

[SEEis o Ch G B VIN 9
OV SEIRURN°
O EMERI TS Iz L # {0 Q XHIX T InE O FEULKVREEUEAD VRBIEFTESLRY

0 QBRI
HEEFESEH VU2 O T | BRWEEr04801” RS T 0K SR EO S V7

1044

(200941 H)

59 %45

L EGE



TP LNV QBRI Y XRL D —aWEHE D -0 IV BHEE A0 e U0 +) U R U aune®
BRND(«) (=) OSREDES WV UROIWVHOUEERQHNY O 5 WERRS |° (Rit#E )

HNERE! K (o) ORRUEL” #FIED” Hil URE D UEHHKVEEEEC UL CHKEERKWH I T
SN SRV SRR Y KR LRI O RN LTI T KR o — QHEEK A O W O 0 R B 484
W ELHE S EHIY Q W E O 4 U EREEE R R0 1) U LS00 1) QI RFIE © Ko S e B R 17
HAIHEAE R S BV Qo0 [ EORKR T XRT 2 —WREIRQG S )" QR LEHQRKE -V RWREQ N7
A0 5 T TR IR 40 0 IRV B RS IRAL BAE N - R )INHRR U 6 O\ LR T iR -Has 0 Qi Q gL 18
BRI 5 1) URIR N0 ) A EEREERO N Q2 EHRHITED | ROEEHF UR OV HQWRQM S 17
é%u@\%4anJlﬁ£#énéﬁ L8 ] HQ TN DGR RWETR LA U 1) AT 8 QRN
%ﬁéﬂéo

1) QS ERIGE T KR U TSR L TR IR O MR Y KR o~ MEQER wU Vv QRES
RECEEV S ARUEFREUES VR0 BRI K(0)B #FEURYXRL—HEUQ S \viEkn
?éiﬁ&ﬁ%é%%bfvéwwﬂ%%uu%4anUl%@%@@%ﬁ%ﬁﬂ%ﬁ%bé@é:&f%%
S A IEIRILY | IRUITRIL ) 04800

D&Y FHREEBEHBRROIES IEEL UaoeUD+ROSKTY X R —OREWERVD VOE
ESREEES20 80V 500 ERED KREUESEEMEoRMEQ e VE SR URKIHE WU | IR

%A ﬁ #

1

D
il

/\

R S REHENULTRR Y X R = —FEH =g

(200941 A)

BEBL 59% 4%

1045



& £ | B
SREENEE ) V-PREIR WY 500° WEHERK Ky X R D — OREUKTE S KIHR KMV IRE A0 +)
RUORQ A EEHN DSV HEL VOO N0 — RIS
HREECLWEMVLENRRTXRL—EECRED D0 OIEWINED” | RVOELSREYQ
£ QHE I P I @ 1) 00458 0 00 T KR @ BT B O\ RS | R
[ RRNEL” Ky KR L >~ S HIlE L Ri-H C Huelwii e U S oW D B v AL 42° 2T
BT O S RN KR o — B ERQ-DEERES Y OVR R KiE-H ml BPE<LQ 5 4%
S AMERITQ ERAL” W Q BTIIAR 1246 O (v BIRINU R4 R4845.045 5° sV QHINT” +ROEHQEN” VOERE
[REY |27 [KEESmEwEE Ui |7 VO [R<oE a2 18 B S 0 O B ERER IR R 048 5 |
) ARIESE DR A 1) QBRI G BT KB EEEAEC kY KR mm b R KR S
Q MR L Of A v S I HAS rQ AR 12 4Q 5 W B Ry R 248 0" R HURKERPOoLQUisENR WY S
0° OHoRET Ky XRLD— QER-VEHSHMEHY O S v VRV Q&EEHUS 0 O vipaso 1)
RVASES Sl SR
DROBRL” REET 2 SR

Q

SREHEAVS O I HEAVIVIRTY XRL D — Wi
QA4S FEIER S LAY AU Q o T yd 7 U QER DT RBERGIEE NI O v L ORQIRHWE S N ¢ M
EN

LQRrQH AR 1) QoS

(12)
RS QR 5% LT STEHICBE R BEHHRITETQ PR W QY 5 0 UHEQ <o o ys 3’

WEED QIR QEIGW TS0 € U Ry EREEH G480 R ARV EP e URQ U7 VS RFIE w18
FR@ iz Or SR OWE R4 LN T KR L D —WIEE QR AN ) A R8N0

1046

(200941 H)

59 %45

L EGE



Lo—QKRUQN W #E
X SHEBUQ I VORERNMUEBOVERE VRV KRy XRT—5%" v
Qb O RAIKIE UL 5 B RGEE A 4500 /S IR EW e :@iifﬁﬁéné:tuiofﬁﬂ%u?

)
TR~ %%#ﬁﬁé&@ﬁé%%oszgbﬂéii:?é

73
VA
ﬁ

=4
~

i

N
RL=>—

ﬁ
1/\

o OHAS e KRR (stipulated protective order)

Ry KR — UROWEEREREWIEC U Q O EFHE R BT IRIRR U B I U B D EKE#ER
SHE LB VRWEREURE V200N 02080 VL eQ»" BREFEND 8w
ROERFTRUNR I V-2 MRS SUR00" IF 5 REV ST REHY” Ky XRL >~ SRE"
R XOVOEENSVUQ L WVIEWESHE (meet and confer) A0 1)V TRY KR L o — QHiR L2 B 4o ne {04
HIvw” BEEHERAOQ Y QR UII R0 HUWEQ WY S 02080 DRG0V BRERUKE S LIKEE
FB-2 TR E O B WRHY B4y BFECERVL® R [HBS XK (stipulated
protective order) VMWK LUNBEIEREGSUC 0L VR R QETIEE QEIR R RIS O v
S0 SRR U A S VT RPN K U Q HEFE R AMIE 0 1) U Q4% S b T 4 U ERIR © ISR EE BN 00

RQUIEL R HNEOKRY KR —WEEP IHITE € E S0y QEIMEEREE” Ky X R =~
WIHQ A O URTYKRL 2 — URAQEREPAVE T ) U 0 v 500° 1) QIEU QO L \vi” BE |4
(0)%" KEEECEH VDML STHHE & ERERNRSONRS [FEUS wEKURSL] (a

}}xﬁgmﬁ.ﬂjjnﬂwﬁ:}@\v)%_w//lxzﬂ»\/H/I&.W@NA 4 m::

ft

1047 PFE VUG 59 K45

N

T RENV OV QIR IEE B0 0 1V 507

(200941 A)



1B " | B
good faith attempt to confer) )V QFEROHWEKWRFEREQW S0 IRO21) Q4 SR TE NI R\
500 5@

Ry XKRLo—HSPRIFURPMMEF IO duiB T | MEUKEHOERE LR 1 RWRERERRERR
S <OiEAS QI EE AV D WP KR Q D V480 RO EEEEE DN PREUR Pl | 0 SRR
RS0 A LAE0° ol Eeie " | IRUERMIXU QO S Va0 20 BEH (risk) w@ie " iR
PEEECERWEN ) LS S HIHEIERER L 6 s EHRAWRIN 1) A L0 4800° N 53 T35 48 00 8 {6 {0 1L B4 O
B SO R © LA D 0 20 D 00 D) ST © 4L 0 1 e
B EE0 24225 © AR (AU T 5 © NI4T QR L © TS © T D
FONEN RO QR SAOBTFLANR HORTT K XRL D — U THEQHER IREXoES
WEARECQIEHEROIRS0 Oms” BRI (0)8 RURL 4oL KEERVEEPCEL &<
B EHURRED KREERS O UEEVER P RR U~ O 2 L 3REY B 4o STHER DAV 8B A @ 1) AUV RS
Q| 1) AEREEA D SRR 04800

EDv Ry KR —QEBONLCENVUNIVERENDUR L V" BENV () (o) (<) R’
ERARE H(©) LS00 R 5 QE Ky D4 5 580" DO NEEH” EKQEEXRSENHRERw
BV VR D0 HOERVE #ERECERWENUERKRRGSUWR 0~ FE<ER ELO S
SMEey” B USRS DT IOV BRI O o RO R H) AV B0 | VT e IREND(w) (o)

()L [eoreFRAE D01 NWE B REERER 0N VR AT ) QER T Ei<REE NN

Q0

59# 475 (200941 H) 1048

L EGE



SRR D= L2068 5 ENRRSTEREY T FE © S8R EN U W HTEEHI O AR < iAo r0 0 7 EEHK Y
SRHE U0 ) U TRSHE D 0 VR ) A Q ERERWGTD 1) AW B | VO 250° 1) QAR [T e
CHHB ORI | SEKEEA YU LUSTHRHIE 1670 RIRE HIK S W ERET 0 VR AU 48040 TR T
HHEWEE S50 1) A QBB -0 OHRITHER S -0 TR B ( WERREVAE0 S /A 5o U 4ois

(=)
DR SVOEREo B AREE L O VRS ORI ST V500 L0 DR O 1T KK

EFCEHURFECKTREDENORKQHVEREQOR N 500 W-0" RS umD S 0" &FiE
&S D UMERIES ™ X R L = — Ol R R0 1) 0 U 4500° BRINDVRR] (o) ORRE” KR v X R
12— URPrREREK PR Y EFEUERP 0 o-20EL" STHTE L VRO O S VEX o)V

)
%%bew%\awi%o

(—) See Susan J. Becker, Discovery of Information and Documents from a Litigant’s Former Employees : Synergy and Synihesis
of Civil Rules, Ethical Standards, Privilege Doctrines, and Common Law Principles, 81 NEB. L. REV. 868 (2003).

() 45" BRI DBHEECHIMERWRILQRUARKD” QLR r o IHE N RFRE L ub Y 50° B
B XS HEINMERGEUR OO0 R0 RWEH Ve 50° BENOBREINERS DEWEQLS" 4850
SBERP e UWETELRO M S0 RN [ ERIMEEVETE LR S WEFHCEN IS Nw-»oRE
& 520° See FED. R. CIv. P. 27 (Depositions to Perpetuate Testimony), 28 (Persons Before Whom Depositions May Be

Taken), 29 (Stipulations Regarding Discovery Procedure), 30 (Deposition by Oral Examination) and 32 (Using

Depositions in Court Proceedings).
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(<o) Id. at 445-46.
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(2007).

(=)  Howard M. Erichson, Court-Ordered Confidentiality in Discovery, 81 CHI-KENT. L. REV. 357, 359 (2006).
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(<o) Seeid. at 360-61.

(=) Walter W. Heiser, Public Access to Confidential Discovery: The California Perspective, 35 W. ST. U. L. REV. 55, 68
(2007).

(e0) Glenmede Trust Co. v. Thompson, 56 F.3d 476, 483 (3d Cir. 1995) (Pansy, 23 F.3d at 787-91), s¥m=EE® Jordana
Cooper, Beyond Judicial Discretion: Toward a Rights-Based Theory of Civil Discovery and Protective Orders, 36 RUTGERS L.
J. 775, 781 (2005).

(o2)  Seymour Moskowitz, Discovering Discovery: Non-Party Access to Pretrial Information in the Federal Courts 1938-2006,
78 U. CoLO. L. REV. 817 (2007).

(2) Id. at 885.

(Z)  Inre “Agent Orange” Product Liability Litigation, 821 F.2d 139 (2d Cir. 1987), aff'd 104 F.R.D. 559 (E.D.N.Y. 1985).

(X)) See In re “Agent Orange” Product Liability Litigation, 818 F.2d 145, 148 (2d Cir. 1987) X% Katie Eccles, The Agent
Orange Case: A Flawed Interpretation of the Federal Rules of Civil Procedure Granting Pretrial Access to Discovery, 42
STAN. L. REV. 1577 (1990).

(22)  See In re “Agent Orange,” 104 F.R.D. at 563.
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(¥2)  See In re “Agent Orange,” 104 F.R.D. at 562, and see also Eccles, supra note 12, at 1583.

(=) See In re Agent Orange, 821 F.2d at 145-47.
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(22)  See Moskowitz, supra note 9, at 866.

() Jepson, Inc. v. Makita Elec. Works, 30 F.3d 854, 858 (7th Cir. 1994).
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TS0 5 040 See Jepson, Inc., 30 F.3d at 858. #) &L QOav” See also Erichson, supra note 2, at 371-72.
(1 SEXET” i e EMEEUBPRHIURPOEORS [HETHE] RIKURORVEREQQVUR W 50Ut
2e°) 442" Laurie Kratky Dore, Secrecy by Consent: The Use and Limits of Confidentiality in the Pursuit of Settlement, 74
NOTRE DAME L. REV. 283, 339-359, 370. 5" @I UR OV [HE-E] RAU10RAIEN R4S 5 B oDl 0
B BRI O K45 5 AUfr@®

() OB QEHRER L O 310 IR0 5o ) VB KIS © 429 Q S B RV 00-0 Q L 1848 5
QIR | R | W8 See Turnbull v. Topeka State Josp., 185 F.R.D. 645 (D. Kan. 1999) at 651; see also G-I
Holdings, Inc. v. Baron & Budd, 199 F.R.D. 529, 533 (S.D.N.Y. 2001) %:+8e°

(&) See Erichson, supra note 2, at 373-74.
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(&) Baystate Technologies, Inc. v. Harold L. Bowers, 2008 U.S. App. LEXIS 14686 (2008).

(&) Baystate Techs., Inc. v. Bowers, No. 91-CV-40079 (D.Mass. Sep. 14, 2000).

(53) See Baystate Technologies, Inc., 2008 U.S. App. LEXIS 14686.

(&) Siedle v. Putnam Invs., Inc., 147 F.3d 7, 9-10 (1st Cir. 1998); Poliquin v. Garden Way, Inc., 989 F.2d 527, 533 (1st Cir.

1993).
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(en)  Kurt Putnam, Your Trade Secret is Safe with Us: How the Revision to Federal Rules of Civil Procedure Makes Discovery
Presumptively Confidential, 24 HASTINGS COMM. & ENT. L. J. 427, 445-57 (2002).
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See Seattle Times Co., 467 U.S. at 28.

1d. at 31.

Id. at 37.

1d.

1d.

Id. at 34.

Id. at 35.

Id. at 37.

FLEMMING JAMES, JR., GEOFFREY C. HAZARD, JR. & JOHN LEUBSDORF, CIVIL PROCEDURE § 5 (4th ed. 1992), at 256~
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San Jose Mercury News, Inc. v. U.S. District Court, 187 F.3d 1096, 1098 (9th Cir. 1999), See also Seymour Moskowitz,
Discovering Discovery: Non-Party Access to Pretrial Information in the Federal Courts 1938-2006, 78 U. COLO. L. REV. 817,
at 868-89 (2007). See Marcus, supra note 2, at 352-53.

(Y5) See San Jose Mercury News, Inc., 187 F.3d at 1101-02.

(%) Id. at 1099.
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O S \W” Inre “Agent Orange” Product Liability Litigation, 821 F.2d 139 (2d Cir. 1987) &% David L. Edwards, The First
Amendment and Confidentiality Orders since Seattle Times v. Rhinehart, 13 AM. J. TRIAL ADVOC. 618 (1989) #\&°

(83) See Trade Secrets in Discovery: From First Amendment Disclosure to Fifth Amendment Protection, 104 HARV. L.
REV. 1330 at 1333-34 (1991).

S

&) Id. at 1336.

&) Seattle Times, 467 U.S. at 35.
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DR ORI S L CH|N BT L BN O 5 4% 5 ° See Public Citizen v. Liggett Group, Inc., 858 F.2d 775, 788-90
(Ist Cir. 1988), cert. denied, 488 U.S. 1039 (1989). | [BEMEKTED” REH(°) OHEROUERN NP KEY
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¥R e° See In re Agent Orange Prod. Liab. Litig., 821 F.2d 139, 147 (2d Cir.), cert. denied, 484 U.S. 953 (1987). )
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EQEERT UGS | VI R BRERETEE SR VEE0° See In re Agent Orange, 821 F.2d at 147.

(&) See supra note 23, at 1336.

(&%) Pansy v. Borough of Stroudburg, 23 F.3d 772; 1994 U.S. App. LEXIS 9389, at 776 (1994).
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Id. 23 F.3d at 786.

Id.

Publicker Indus.,Inc. v. Cohen, 733 F.2d 1059, 1071 (3d Cir, 1984).

See Pansy, 23 F.3d at 786.

Id. 23 F.3d at 787-78.

United States v. Smith, 776 F.2d 1104 (3d Cir. 1985).

Id. 776 F.2d at 1114.

See Pansy, 23 F.3d at 788.

CHRISTOPHER J. CARRAWAY, DISCOVERY ISSUES IN PATENT CASES, PATENT LITIGATION, September 2007 (No. 11589)
at 3563.
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See, e.g. Sanyo Laser Products, Inc. v. Arista Records, 214 F.R.D. 496 (S.D. Ind. 2003) and WRIGHT, MILLER & MARCUS,
FEDERAL PRACTICE & PROCEDURE § 2008. See also Goodyear Tire & Rubber Co. v. Kirk’s Tire & AutoServiceCenter of
Haverstraw, Inc., 211 F.R.D. 658 (D. Kan. 2003) (CTrizst KR © HEBVIRE U EREE Q80 B IREH R T~ 0 448
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() Advanced Display Systems, Inc. v. Kent State University, 212 F.3d 1272, 1286-1288 (Fed. Cir. 2000).
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[HEamerH | QERIKWw48~e° See Franklin Dubell, Are You Trying to Design Around My Client’s Patent? Intellectual
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Infringement and Invalidity Contentions, INTELLECTUAL PROPERTY TODAY, June. 29, 2008.

(&) See Sanyo Laser Products, Inc., 214 F.R.D. at 499.

(%) Murata Manufacturing Co. v. Bel Fuse Inc., 234 F.R.D. 175 (N.D.IIL, 2006). +J R Q 5 \vi" SRR [HriE 4
FER TR IR Q BRI L R e R Y X R = —8 [EK4ER] (protective order) 2+ O WEwLIUHE] Lexis &
E#5 No. 18 1 TH—1 IRIK (1 1009&) wieE®

Id. 234 F.R.D at 177.

1d.

1d.

Bayer AG and Miles, Inc. v. Barr Laboratories, Inc., 162 F.R.D. 456 (S.D.N.Y., 1995).

1d. at 460.

Cipollone v. Liggett Group Inc., 785 F.2d 1108 (3d Cir. 1986) &~ 43" KEMEH UL DORKBREGR T X R D

— VIR D L e ERD U T @Y R KL (umbrella protective order) UREIERSR QLT HBEED FH<U A

FEMEE € MEESHEEB UMD 5 Ve © QHEXMEREWER PN VR A0e° XIS M- o0

U0 QHHI R BB A% 5 0 IED L) RV A SR O 42500 07 SEIEREENEEIR O 5 030 Y S 03T IE T 240

XL O 5 \v Q HEMih-H © SRindwiE O °

) See Murata Manufacturing Co., 234 F.R.D. at 180.

) Id. at 181-82.

vi.m:m%

A~ N S S~
— =

49 48 47 46 45 44

-

(B
(=
[oN]
Lo

(

1110

(200941 H)

59 %45

L EGE



Id. at 185.

Monsanto Co. v. Roger Woods, 250 F.F.D. 411, 413 (2008).

Pod-Ners, L.L.C. v. Northern Feed & Bean of Lucerne Ltd., 204 F.R.D. 675 (D.Colo. 2002).

Id. at 676.

The Antioch Co. v. Scrapbook Borders, Inc., 210 F.R.D. 645 (D.Minn. 2002).

Cecere v. County of Nassau, 258 F. Supp.2d 184, 186 (E.D.N.Y. 2003). See also Notaro v. Koch, 95 F.R.D. 403, 405
.D.N.Y. 1982).

See Monsanto Co., 250 F.R.D. at 414.

Id.

Uniform Trade Secrets Act, 14 U.L.A. 433 (1990).

See Restatement (First) of Torts § 757 cmt. b. (1939).

Danielle M. Conway - Jones, Technology Transfer Agreement: Licensing of Trade Secrets and Works in Development,

BRAND  BAH5HS

~

INTELLECTUAL PROPATY LICENSING TODAY, 103 at 106-7, October 5-6, 2006.
Bradbury Co. v. Andre Teissier-du Cros, 2006 WL 302644 (D. Kan. Feb. 7, 2006).
See Baystate Techs., Inc. v. Bentley Sys., Inc., 946 F. Supp. 1079 (D. Mass. 1996).
Coca-Cola Bottling Co. v. Coca-Cola Co., 107 F.R.D. 288, at 289 (D. Del. 1985).
1d. at 289.

Id.

Id. at 291.

Id. at 292.

1d.

N>

71 70 69 68 67 66 65 64

—

R S REHENULTRR Y X R = —FEH RICES

(200941 A)

BEBL 59% 4%

1111



.:A___U. _w% ##OA

Id. at 292-93.

Id.

1d. at 293.

1d.

Id. Grasselli Chemical Corp. v. National Aniline & Chemical Co., 282 Fed. 379, 381 (S.D.N.Y. 1920).
See Coca-Cola Bottling Co. 107 F.R.D. at 298.

Id.

Id.

R. J. Reynolds Tobacco v. Philip Morris, Inc., 29 Fed. Appx. 880, 882-83 (2002).
28 U.S.C. § 1291; In re Mark Madden, 151 F.3d 125, 127 (3d Cir. 1998).

Id. at 882.

Id. at 883.

— —

—_ — — —

~

e e e e e e e T T
~—

83 82 81 80 79 T8 T7 76 T5 T4 T3 T2

— = =

2D

KHEVC S N ) RIBEPFEFRTPE © o O F R B KR L <QIEQ 5 QAL STHIT S Fafd $HER 8 Q RRE RN
AR T X R 2 —WwESHD” Ve v U RERCEIRWEE - EH RS0 [Ei#lER] b
WERO D0 [HMERE | Ly QB IR Y O 5 vmRivao{°

WK T KR T D —FET N REERRYEE e UV HERSER U0 NP AND—HQHRY»

1112

(200941 H)

59 %45

L EGE



AR ROFMHCHE L EH QeI IR ORMERUBERES LS 4o UBIQ KRAOLEe° DRD7
KHEE V-9 =) Murata B B O QU0 ¢ QL MREKRR Y KR L o — Lfnwldn LURR
BREDIBLURLS QUKL »BE KT XRLD—BAROREDQOERV S WD UBREM 04" Dk
S A O Wop B L TRQ S -0 O BEILA) 500G e

H) QBRI N RO ROBFHE SO0 V0B O LATH I HEWER U020 s RECEGDw
8507 MEIREVER LRR e ib RV OV EIO DOl 500 Q VAR & &0 0 RIS E
SHRE &R R-BOEHM A0 U D WEFWRD L ELUBFURXeH SERERGS S QDU ES LR
M QIR HRKFRHEBRRCEHEGERUACEELS O Vo S QSR 804~ E IR W
MY 5ee° BFEMEDAECU D2 KR L o —E# S SRR XA BB L8 NV LURR =
T 50

DL IRYXKRL D —BECHF V-2 EHMFER UL O Wl Q17 IRy KRT D — U 0 W< b DT v 8
FRARXOCMEUREOILS" S0 BRFCRERVVEINVLKLL, LS 0 v’ SR S O RS HHE
ROVEU( CEIRUT | HEERWENR (A A0 /o0 048507 IRIVAUA - LLEHIT 28R
HERE -V QSRR QRIS w0 LR EM ORI RER VS e P XXy NRE<CHEERE (H#UDNN
TN—HEEE) o<k B U ELeA) 5o Aoy BRI VS 0 2° ROWRER OO RERR! 1K (0)Q
[EER] Ve UVKWERDDOS R THETHE] L8 0 L°

[EHEER] CEHVIE [HYEHE] RIKVRKEBLO8LR OO [HITHE] 8 ERREIK(0)%

R S REHENULTRR Y X R = —FEH 1TOR

59%&% 45 (200941 H)

kL ER

1113



i £ 1110
[ RESTERHAS »0 5 B < RWEIRINUR” SN0 I 18 KM IR IR P Lo RSTTHS T RIR 0 BR 4
UL | VREPC2CQ VOEERC» WA CEHIMERM QT [EEER] [RMQOS 0 [HEMEH-E] i
RORUN LW HEERMRNCZ NN RE0Q D45 50 {2 SR I RE L R T X R D
—QEEUQ IV SORORLEROURT XKRL D — W e BT E ool D QBRI
o [HETE-E] USe0RU ALY N IVERTFECORE2 HREL2RERW S 42°
407 HEEE U O IR Y KR D — I QERRAUNMUBERURSQRUQ S vy EHOmMEEY
LW U0 Q0 H) AU R ERORAINS O 0 L KEEQEIRENHAQ S W ERWIER UKk o481 7
NRDORULTRRY X R —FEv” EKEEPRCHE O QB HERERO{AUSS” b QA vEQ
OR0Q [HEATEE | 2R Q0 VEIEI VR 0™ W NN LT NP N N — QP TR Q ] sy
MR DO W R © KEZEHP W B A0 42 9 U EKIBERRFIQ O KU Q W o™ HBERTEE SRR T X R D
CERQERBNENDL T MEQ EEEE A ED R A 4910 1) R 0 420
EQREWYS” [HEH-E] CE& VSO VEEY QL WVvE mERS | HOENGBREWHEIL e 1)
TSR ORI QO SV BEROERUR S W-2 0 VERQU S VBN 4" KEEURE O IR
BEUEN RO d2 U PR A0 5\ TERIT Q OiE L 6 sQEREER RN 5 1) A7 4r 4 ISR KR U R A QIR
U ORI P R B Y O R BRI RN S AU REE O 2° RGBSR N - RINRRS T EiEER I QIR

EN
i

NI IAOREA I Q S BIERHGEO QR IR 080 R” FEB N &R e 1) U %%
(o)
LR O 0° )RR EH VO Le

59% 475 (200941 H) 1114

L EGE



R RS KRS — B OHHEE HRiTHIe S HR O ERWEN <o WS L HERvEQ 0L

&~

SEBL 80 1) AW O Qa0 5° ATHNER L RERQIEFE Y O 5 WY EHWHORRKE" Ky XRY
ﬁ%ﬁ%%#ﬂ@%mﬂ%k%f%éo itﬁ%&%#mﬁm*Kjbfux

= 3An Q4 ) A YU KR IR 1) A Q s
BRI a0e [ZRH R0 CROERSCEV»2H Q0 @Iky X R

REREEVRER R KASEK
— QRGBT T KR D —EEO %D D o 10 5 UERRNED W S04l 5B
(—) 1) QEHY QHEMERQCE S OLIRT” MK QEREAMHE U S URIE R0~ UEILQ £00° JTETHIR IR
B O SRR O AR WK Y 0 MK Q BRI AT IR Y T SRR 49 s O 5 b
SHREWEQEY 40 HRRERIBHLYQUQCREREY L160° NS BERVWEHY L 0 VEsas
1000 LAER0° | IR % TR QIRESREER U 40 4\ T ATEL AR B D RO 20 Q17 MK Q e a1
2@ EE R Q HR AR LA 6 50 BRI 00 Q U0\ BRI B R 4T e © B E © IR
0L VREOLRS )R TR e HES 54 (0 4ere° TEEHIEEE O Lol < mR Y. KEQ
SO U HRTEOREG 107 HRECE<MHMA N SOTIL S ( REERSTKL§r0°
(o) MR OSHRABIRBED QL CBERFRAIESOW S0V R0T MRORHMBIV LT - RANMPES
A X R QR A QDRI AL 1) 4 ) -0 Q BRI U 040 50 O BRI [ X EITR IR Q40 R
EHEHONRVEE| ERATIN 111080 1 1—1|{IK (1100=<4)°

RS RIBEREF QDR IN T KR = —Ei G

(2009 41 1)

LEEh 9% 475

1115



Discovery System in the U.S. Civil Procedure:
On Protective Order and Good Cause

Harumi TAKEBE

As for the discovery system in the United States, this article examines the
function of the “protective order” in the civil procedure and also analyzes the
meaning and scope of “good cause” that gives grounds for the “protective
order.”

The discovery system is understood to have a purpose to proceed disclo-
sures of information essential to the legal and factual disputes in the case
among parties in the pretrial stage. It is, therefore, conceived as reasonable
to bring forward almost everything that is related to the case. However
there is some limitation on how to produce information and what information
to be produced. First, it is common law not to be disclosed based upon “at-
torney-client privilege” and/or “work product.” Secondly it is allowed, in
terms of either party’s request to the court (and sometimes by both parties’
agreement), that some information would be non-disclosed, partially dis-
closed, and/or put limitation on the access by either public and/or party.

The second limitation of discovery is statutory and prescribed as “protec-
tive order” in Article 26 of Federal Rules of Civil Procedure. Principally it is
provided as “if the discovery is to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense, the court can pre-
vent the indication claim that seems to be unjustified such it for the protec-
tive order.” (Fed. R. Civ. Proc. 26(c)). The party to claim the “protective
order” in regard to her information is obliged to show “good cause” to let the
court permit the request. From this perception, this provision gives a judge
wider discretionary power to control the procedure and contents of discovery
through reviewing the submitted “good cause” to support the protective
order.

In this article, in addition to the description of the function and meaning of
the “protective order” in the discovery system, the range and criteria of
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“good cause” is examined through analysis of recent cases related to the is-
sues of “privacy” protection, “patent information” and “trade secret.”

There is few previous works in Japan concerning to “protective order”
and “good cause” in the discovery system of the United States: these works
mainly focus on introductory information on the discovery system in the
U.S., or report to inform the recent revision of the particular statutes related
to the civil procedure. Therefore, in this article, I have tried to show a gen-
eral overview of the function of “protective order” and “good cause” in the
discovery system and also to be informative to the reform of Japanese civil
procedure, especially, pretrial discovery system.

Index and contents of my article is as follows:

Introduction
I On the U.S. Discovery System
1. Purpose of Discovery
2. Non-Disclosure Privileges
(1) Attorney-Client Privilege
(2) Work Product
II Meaning and Function of Protective Order
1. Protective Order in the Federal Rules of Civil Procedure
2. Stipulated Protective Order
I Good Cause
1. What is Good Cause?
2. Stipulated Protective Order and Good Cause
IV Protective Order and Good Cause Appeared in Particular Cases
1. Cases Related to “Privacy” Information
(1) Seattle Times Co. v. Rhinehart, 467 U.S. 20 (1984).
(2) Pansy v. Borough of Stroudsburg, 23 F.3d 772, 1994 U.S. App.
LEXIS 9389 (1994).
2. Cases Related to “Patent” Information
(1) Murata Manufacturing Co. v. Bel Fuse Inc., 234 F.R.D. 175, 2006
U.S. Dist. (2006).
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(2) Monsanto Co. v. Roger Woods, 250 F.R.D. 411 (2008).
3. Cases Related to “Trade Secret” Information
(1) Coca-Cola Bottling Co. V. Coca-Cola Co., 107 F.R.D. 288 (D. Del. i
1985).
(2) R. J. Reynolds Tobacco v. Philip Morris, Inc., 29 Fed. Appx. 880,
2002 U.S.A pp. LEXIS 3355 (2002).
4. Scope and Contents of “Good Cause”
Conclusion
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