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(e2)  Turner v. FCC, 512 U.S. 622 (1994). [Turner I, Turner v. FCC, 520 U.S. 180 (1997). [Turner II]

(<) Denver Avea Educ. Telcoms. Consortium v. FCC, 518 U.S. 727 (1996).
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Consumers to Users: Shifting the Deeper Structures of Regulation Toward Sustainable Commons and User Access, 52 Fed.
Comm. L. ]. 561, 562-563 (2000). Lawrence Lessig, The Architecture of Innovation, 51 Duke L. J. 1783, 1787 (2002).
LAWRENCE LESSIG, CODE AND OTHER LAWS OF CYBERSPACE (Basic Books 2000).
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(*3) Pub. L. No. 69-632, 44 Stat. 1162 (1927).
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(&) 47 US.C. §151 (1934).

(28) Jerome Baron, Access to the Press-a New First Amendment Right, 80 Harv. L. Rev. 1641, 1641-43 (1967).

(2) 418 U.S. 241 (1981).

(&) Red Lion v. Broadcasting Co. FCC, 395 U.S. 367 (1969).

()  Miawmi Herald, v. Tornillo, 418 U.S. 241, 249-251 (1974).

(&) I at 252

(&3) DOUGLAS, THE GREAT RIGHTS (E. Cahn ed. 1963) at 124-125, 127. See also, Miami Herald, at 253.

(&) Id. Miami Herald at 253.

() I at 256.

(&) Id at 257,

(&3) White RFUEEMWPIR L 17K DR R (Gibel) MM IHO” W OERE SIS LV 5 0°
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White J., concurring. Brennan T3 B 1 S~ IXEEQOWR O IV 5000 S BV EHI O W 5 20° Brennan
J., concurring, with whom Rehnquist J., concurring.

(X)) Thomas Krattenmaker & L.A. Powe, Symposium: Emerging Media Technology and The First Amendment:
Converging First Amendment Principles for Converging Communications Media, 104 Yale. L. J. 1719 (1995). (hereinafter,
Symposium,).

(&) I at1722-1723.

() Id. See also, THOMAS KRATTENMAKER & L. A. POWE, Jr., REGULATING BROADCAST PROGRAMMING
(American Enterprise Institution, 1994), at 310. (SEEK$EMHIT" HE2 X A0 LHME L6 O Viu S 5°

(52) Abrams v. U.S., 241 U.S. 616, 630 (1919). Holmes, J., dissenting.

(£)) Supra, note 28, Krattenmaker & Powe, Symposium, at 1726-1740.

$3) 47 CF.R. §73. 1910 (1983). 47 US.C. 8§ 315.

(&) I

(83) Red Lion, at 386.

(B) Id. at 387.

(&) Id. at 387-88.

(&) Id. at 389.

(&) I

() Id. at 390.

() Id, at 389.

() 14 at 392. A 2=+ NFH T Douglas BHRE LBV S85°

() Supra, note 18, Barone, Access to the Press, at 1666-78. S 4 X%ﬁﬂw? NRSIIRG O ERIRH R KRR

TR R DHL Q<IN T IR = U SEH O 303 1O1
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() Sunstein, The First Amendment in Cyberspace, 104 Yale L. Rev. 1767, 1760 (1995). See also, SUNSTEIN,
DEMOCRACY AND PROBLEM OF FREE SPEECH (The Free Press 1995), at 48, 71~73, 255.

(&%) Id. Sunstein, Cyberspace, at 1759-76.

(J) | RXOHLK HEH# (Republicanism) wWIEE e L0 C R LN BN Frank Michelman,
Symposium: The Republican Civic Tradition: Law’s Republic, 97 Yale L. J. 1493 (1988). Sunstein, Beyond the Republican
Revival, 97 Yale L. J. 1539 (1988). Sunstein, Interest Groups in American Public Law, 38 Stan. L. Rev. 29, 31-34 (1985).

() Federalist Papers, Chapter X.

(Z¥) SUNSTEIN, DEMOCRACY AND THE PROBLEM OF FREE SPEECH, at 18-20, 241-52.

(&)  Buckley v. Valeo, 424 U.S. 1 (1976).

(B) the Federal Election Campaign Act of 1971, 86 Stat. 3, amended by 88 Stat. 1263.

(i)  Buckley, at 29.

)  Buckley, at 45.

(£3) SUNSTEIN, REPUBLIC COM (Princeton University 2001), at 8-9, 16, 54, 65. See also, DEMOCRACY AND THE
PROBLEM OF FREE SPEECH, at 94-101.

(&)  Sunstein ZIHE S ME New Deal #LQ 1w N O — & -SHHEAR {0 00 105 1 S W B 40 00° &KX Lochmer v. N.Y. 198
U.S. 45 (1905). VT ® &2 — BETRH-HREL Q4 Q VO VEEE 170 New Deal XIZQ MR V4910 VR F o re®
HOHENY IR SRS 9w~ BMENUS O VWHMEWS e BRI M ¢ IND L FRKINEE
TR IR0 DA —FHKWRIEER 099UV Powe, Mass Speech and Newer First Amendment, 1982 Sup. Ct.
Rev. 243, 250-254. BIIES MHAVEI ¢ (enhancement of free speech) -V MRS > D —FTHKWKI
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SUNSTEIN, DEMOCRACY AND THE PROBLEM OF FREE SPEECH, at 97.
Reed Hundt, The Public’s Airwaves: What does the Public Interest Require of Television Broadcasters, 456 Duke L. J.

1089, 1099-1100, 1105 (1995).

(&)
(&)
(&)
)
(&)

&)
(&
(3
(&)

&)

Whitney v. California, 274 U.S. 357, 375 (1927). (Brandeis, J., concurring.)

Id. at 373-380 (Brendeis and Holmes, J., concurring). ‘

Id. at 375.

Id.

Id. at 374.

Sunstein, Cyberspace, at 1767-1768. See also, SUNSTEIN, REPUBLIC COM (Princeton University Press, 2001).
SUNSTEIN, DEMOCRACY AND THE PROBLEM OF FREE SPEECH, at 27.

New York Times v. Sullivan, 376 U.S. 254 (1964).

Supra, note 54, Powe, Newer First Amendment, at 248-250.

Id. at 247-248, 250. > ~ v { N REFHYIXIER 0 Powe 1| T — M — A v I KFHKAUD DNk AT
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() Red Lion.
(B L
(8 M. at 390.
(&) Red Lion, 395 U.S. at 400401, footnote 28.

=)

See, Thomas Krattenmaker and L. A. Powe, Jr. The Fairness Doctrine Today: A Constitutional Curiosity and an
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Impossible Dream, 1985 Duke L. J. 151, 156-157 (1985).

(82) Red Lion.

(L) 1985 FCC Fairness Doctrine Report, 102 F.C.C. 145 (1985).

=) S. 742, 100th Cong., 1st Sess. (1987).

() IO Otk MbEHUR UMK MEE | BEKIPHMEFERERKERPHIIE (| RRHFD) R 1R
ZOHLZ R/ OOAVIREROFEELFESS°

(52)  Telecommunication Research & Action Center v. FCC, 801 F. 2d 501. (D.C. Cir. 1986). cert.denied, 482 U.S. 918 (1987).

(&)  Telecommunication Research & Action Center, at 508-09.

(&) Id at 508.

) Id

() Telecommunication Research & Action Center, 482 U.S. 918 (1987).

(z3) Stuart Benjamin, The Logic of Scarcity: Idle Spectrum as a First Amendment Violation, 52 Duke L. Rev. 1, 44, 59
(2002). |

(8) R.H.Coase, Why Not Use the Pricing System in the Broadcast Industry, 4 Study of Radio & T.V. Broadcasting. (1959).
Coase, The Federal Communications Commission, 2 J. L. & Econ.1, 14-18 (1959). See also, Coase, The Federal Communi-
cations Commission, 2 J. L. & Econ. 1, 14-18 (1959).

(&) Id

(&) L. A. Powe, Or of the Broadcast Press, 55 Tex. L. Rev. 39, 55-56 (1976).

(53) DANIEL FARBER, THE FIRST AMENDMENT (Foundation Press 2002), at 223.

() Krattenmaker 2° <Ih Y NOXKLRHEIHL (L7 BREEHRBERE - RV 0 EOe S BEE -8R - &
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L AREHBRE VLSS0 50° Supra, note 28, Symposium, at 1723.

%)  Supra, note 30, REGULATING BROADCAST PROGRAMMING, at 310. See also, FARBER, FIRST AMENDMENT,
at 223.

& Id

(&) Farber, Commentary: Free Speech without Romance, Public Choice and The First Amendment, 105 Harv. L. Rev. 554
(199D).

(D) Id at 582-83. WHE | MEEH) (M= | KRRNID 110Km [ (Farber ) —HERE Q ] HIHE S A L W S
Th%ﬁ%vu\:5bt7Ul§4ﬁlK;oT%éﬂéﬁﬁifﬁ%@ﬁAnehébH?mrmmé\%ﬁ@
QMBI R S50 S0 D W 5° LRI 500 ) USRI LMK ¢ @ E L EKY MEORE
ISR WA VY EEERIRE D e EIHIG 010°

() Sunstein, Television and the Public Interest, 88 Cal. L. Rev. 499, 514-518 (2000).

S  Jim Chen, Conduit-based Regulation of Speech, 54 Duke. L. J. 1, 56 2004).

() FCC <http://www.fcc.gov/>
) Lawrence Lessig, Yochai Benklar, Will Technology make CBS Unconstitutional, The New Republic (Dec 14. 1998), p
12-14. ‘
£3)  Turner I, at 663.

(&) Id. at 622.

(%) Id. at 656.

(B) 4. at 656.
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(E) Id at 656 [EDIVEL—NIVB@EWLHE S E<RE N VBRE 0B 1k A UREEU L — R 2
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(&)  United States v. O’Brien, 391 U.S. 367 (1968).

E)  Turner I, at 636. O’Brien test X2 f 16 42 IR 0 R WIS O HETHRMENEH P ITEA L0
® 1 QO EREER SRR OREWEE 10 Q L NF K9 10X LK it 18 5841 BReE- SRS N 102 e°
O’Brien, at 377. See also Turner I, at 663. 4-EEW 13 O'Brien test Q ¢ \OHBIE 46 K Y8 KE b 1<) 416 48 5, © .

(2) 0’Connor, J., dissenting with Scalia J., Ginsberg, J., Thomas J., as to Parts I and III, concurring in part and dissenting
in part. (at 674-686).

=) Id. at 678. (O’Conner, J., dissenting in part)

2 I

(S) Id. at 680.

(2) Id. at 679,
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(8) I at 665.
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(2) Turner Broad. v. FCC, 910 F. Supp. 734 (1995).
(=) Kennedy, J., delivered the opinion delivered, except as to a portion of Part II-A-1. Rehnquist, C. ]J., and Stevens and
Souter, J., joined that opinion in full.

()  Twwmer I, at 225 (Stevens, J., concurring)
(2) Id at 226 (Breyer, J., concurring. He joined except insofar as Part 1I-A-1 relied on an anticompetitive rationale.)

(=) Id. at 229. (0’Connor, J., filed a dissenting opinion, in which Scalia, Thomas, and Ginsberg, J., joined.)

(=)  Turner I, at 632.

(2) Turner I, at 633.

(=) Supra, note 62, Sunstein, cyberspace at 1767-1768.

(B) I

(B) I at1763.

(8) Madisonian Model © Sunstein TR NL —EXKOFWHHK LV S0 TREHBEVRLCVS AaT 1 S
Krattenmaker N | #400° D& Sunstein 18—+ —FKEH" KN —FHKw RN — Wik ] AoV Hig
Nhd° D SO RW 2" Sunstein 2 — -~ —FHKOREL R S VIR S Madisonian Democracy WIBKER O
700° THELQEKWRER0D0% -k — FHWINEE 0 L 18”7 Madisonian Model 3RO HMIERR
QEAU010° MR L IE QREIX N R 5 VKB QER U B EHIEQ K<WIRLE I OV R~ (Judicial Minimalism)
A IR A KYE U 600° Sunstein, Leaving Things Undecided, 110 Harv. L. Rev. 6, 30-34 (1996).

(5) FARBER, FIRST AMENDMENT, at 225.

(8]) Pluralism X 0 5 X" ROBERT DAHL, PLURAIST DEMOCRACY IN THE UNITED STATES:CONFLICT AND

CONSENT (1967), at 23-24.
(§3) Nathaniel Persily, Toward a Functional Defense of Political Party Autonomy, 76 N.Y.U. L. Rev. 750, 810 (2001).
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() ROBERT DAHL, DILENMAS OF PLURALIST DEMOCRACY (1983 Yale Studies in Political Science), at 40-54. Dahl
N6 Pluralist X 2R 0 @ KERE0° |7 RYEERRNKHHHIRIEE 00 117 2E QM 0m S0 1117 5
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(£3) Laurence Tribe, The Puzzling Persistence of Process-Based Constitutional Theories, 89 Yale L. J. 1063 (1980). Bruce
Ackerman, Beyond “Carolene Products”, 98 Harv. L. Rev. 713, (1985). Ackerman Y26 5%8" U.S. v. Carolene Prods. Co,,
304 U.S. 144, 152 note 4 (1938). BECHHEEN 0 & KOBHBERLER OV S UEOM L0° DA URSUER
KESHEHED 0 KWEBRe UL B0 v KK EER W 0°

(53) Farber & Frickey, The Jurisprudence of Public Choice, 65 Tex. L. Rev. 873, 876-883 (1987). See also, Farber &
Frickey, Integrating Public Choice and Public Law: A Reply to DeBow and Lee, 66 Texas L. Rev. 1013 (1988).

(&) I

(83) Id See also, Farber & Frickey, Symposium on the Theory of Public Choice: Legislative Intent and Public Choice, 74
Va. L. Rev. 423 (1988). X6 [HIRERE LM {3 5 &ER S HNMEWRTE LIS 1 OME D 4 40 5 °

(&)

(88) FARBER, FIRST AMENDMENT, at 225.

(£8) Id. See also, Farber, Access and Exclusion Rights in Electronic Media: Complex Rules for a Complex World, 33 N. Ky.
L. Rev. 459,471 (2006).

(£2) FARBER, FIRST AMENDMENT, at 226-231.

(82) Farber BXQE WD 10° [ ORI L FIREHIE © ¥EFHHRHWITRE 0 Y 10 HE R 1V 404 U B4 r@® 4 18”
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(2) FCC v. Pacifica, 438 U.S. 726, 748-49 (1978).

(£3) Id. at 748-49.

(B) 47 US.C. 532.

() Id at 734.

(23) 10 (2) W4OHEL Vs 0 Part I, II 12 Breyer R###O42° Breyer delivered, joined by Stevens J., O’Connor J., and
Souter J. that 8§ 10 (a) did not violate the First Amendment.

(B)  Sable Communications of Cal., Inc. v. FCC, 492 U.S. 115, 126 (1989).

(£) Denver, at 743.

(=) 10 (b) sV S LR VIS5 410 Part 11T 8 Breyer & ## O\ 50° Breyer J., concluded that § 10 violates the First
Amendment.

(X)) Denver, at 754.

& WL

() Id. at 758. This device —the “lockbox”— would help protect children by permitting their parents to “lock out” those

ATRCRT

138

programs or channels that they did not want their children to see.
() 1992 Act, Section 10 (c), 106 Stat. 1486.
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=) Denver, at 760-766. 10 (c) B R 610 UL 10 Part IV ¢ Breyer RFH OV 203’ Kennedy
Ginsberg RBX3 B VT4 O v 5 »¢° Breyer, J., joined by Stevens, J., and Souter, J., concluded in Part IV that § 10
(c) violates the First Amendment. Kenney J., joined by Ginsberg J.,concurred in judgment but for different reasons.

(=) Denver, at 761.

(2) Id at 762-763.

(B) Id at 766.

(8B) I at 761

(B) M. at817.

(52D Id. at 793.

(8) Id. at 791. Kennedy, J., with whom Ginsburg,. J., joins, concurring in part, concurring in the judgment in part, and dis-
senting in part.

(%) Id. at 740, 775. “although First Amendment values generally were well served by categorizing speech protection ac-
cording to the respective characters of the expression, its context, and the restriction at issue, the Supreme Court had prop-
erly expressed an unwillingness to announce a definitive categorical analysis in this case.”

(&) I

(B) KERE ™A —K >« ORI QMIE | #&M | SR | I (1 229)° I05 00 Mhv? — K7 —
NERDORRSMHE « Bff KRS EWERERERB®REIe (1 2230)°

((2) 47US.C.S. §223 () (1) (B) (iD), 223 (d).

(£]2) ACLU v. Reno, 24 Media L. Rep. 1379 (1997).

(£2) Renov. ACLU, 521 U.S. 844 (1997).

(8) Reno I, at 879, 859, footnote 24.
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(&) Id. at 869.

(&) .

(8 47USCS §231 |

&) ACLU v. Reno, 217 F. 3d 162 (2000).

(&)  Ashcroft v. ACLU, 535 U.S. 564 (2002). Breyer 22”7 11 111K~ @ XD SEE S iR O v R <7 BIRS
N AR T 0B O N 9Q Wit s L URER® Breyer, J., concurring in part and concurring in the judgment, at 590.
Kennedy %" SEHFEOFHKWEE MoK LI R KEHH LR releHrddw rivr 31k T
HEL Y US4 e dE ) O S VHEIR SHE a0 © V000 <<IIE Ve R0 R S UK Y W 5 e° Kennedy, J.,
joined by Souter and Ginsburg, JJ., concurring in the judgment, at 591.

(8) Thomas J., delivered the opinion, joined by Stevens, Souter, Thomas, and Ginsburg, JJ.

($8) ACLU v. Asheroft, 322 F. 3d 240 (2003).

(8) Id at 270-7L

(& I

() Asheroft v. ACLU, 159 L. Ed. 2d 690, 542 U.S. 656 (2004).

() Reno II, at 667, 685.

() Id Breyer XRHWME" OOA By s 0 EEHREHPROOA <CHOERVHRBVER VLT
o 32U SOOER O Y S0 URFT 0% OO < I B0 10 1) U 1 6 © WIBIB TS IR 1)U R W B
- 50 Breyer, J., joined by Rehnquist, Ch. J., and O’Connor, J., dissenting, at 677.

Scalia " OO <CHIEH P T~ UDNEELe URTRVLS” EEHK NP ol Qe UE ¢ 2e°
Scalia ]J., dissenting, at 677.
(82) ACLU v. Gonzales, 478 F. Supp. 2d 775 (2007). leHWH" K FHWVEIND I EEHKHADM N LEROV EHSR
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(&) The Digital Television Transition and Public Safety Act of 2005, Pub. L. No. 109-171, 3001-3009, 120 Stat. 4, 21-28
(2006).

() HEE=O0QK-0Y — NG o<t va0° <http:/www.dtv.gov/consumercorner.html>

() I

() Farber, Access and Exclusion Rights in Electronic Media: Complex Rules for a Complex World, 33 N. Ky. L. Rev. 459,
469- (2006).

& I

(2) Carriage of Digital Television Broadcast Signals: Amendment to Part 76 of the Commission’s Rule, 20 F.C.C.R. 4516,
4530-37 (F.C.C. Feb. 23, 2005). &5 —NJEMHIRIR D2 ARDERI R I IVIRAN ™R o N+ oalEn Q RRav i
o 1O FEIBR Q@ R° VU Primary video X (0 5 WHEEIZHIREBRE 0 R Q1 [HE G e°

(82) Supra, note 131, Farber, Complex Rules for Complex World, at 482.

(2) Id. at 468-73.

(8) Id. See also, Shelanski, Antitrust as Mass Media Regulations: Can Merger Standards Protect the Public Interests?, 94
Calif. L. Rev. 371, 384~ (2006). Shelanski X HHH# Q RIS 0= O OV RERE R W Z+1e° Michael Epstein,
“Primary Video” and Its Secondary Effects on Digital Broadcasting: Carrige of Multicasted Signals Under the 1992 Cable
Act and the First Amendment, 87 MARQ. L. Rev. 525, 529-547 (2004). ZIn"D 2 ML W NI RE RIS
Primary Program Y2 R0 .80 AU 4+H B 4o 0@

(83) Joel Timmer. Broadcast, Cable and Digital Must Carry: The Other Digital Divide, 9 Comm. L. & PoL’Y 101, 111-116
2004). EHURE IR L O & VEERRBEwE Y S0°
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Digital Media Model through
Japanese Constitutional Law Scholar’s Eye

Yuichiro TSU]JI

In recent years, Japan has implemented a broadcasting satellite system,
which transmits contents, like cable and internet. The internet is highly com-
patible with this new broadcasting system. Although Japan has yet to com-
bine the internet with this new broadcasting system, the government is
encouraging private developers to distribute the programs through the
internet. However, the laws regarding broadcasting and telecommunication
are separately regulated, and there is no comprehensive statute. Those dis-
satisfied with this system of laws might urge the Japanese Parliament to re-

WM O S N A NIX OIS UL

vise these statutes drastically or to pass a new statute to cover a new
internet broadcast system. In the near future, if traditional terrestrial broad-
cast and internet communication converges on digital basis, it will be neces-
sary to examine the use of judicial review and constitutional theory. That is
to say, Japan needs guidelines for dealing with free speech and judicial re-
view,

The Supreme Court of Japan needs to consider the constitutionality of
internet broadcasting in the context of free speech. U.S. Supreme Court
cases and current arguments about constitutional theory in the U.S. provide
Japan with a good suggestion. It is important to examine the constitutionality
of the U.S. legal systems for such review since the U.S. has a significant im-
pact on the Japanese legal system.

It is possible that a foreign country’s legal arguments might not work in
Japan. However, there are already certain parts of the U.S. legal system that
have worked in Japan, thus far. For example, public choice theory has re-
cently arrived in Japan. Public choice theory explains the voters and politi-
cians from economic theory. This may provide an alternative theory to

il |

explain the role of legislative process and judicial review in Japan’s
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Constitutional law. This theory does not exclude other explanations, but sim-
ply provides an additional explanation of the Constitutional structure that

other conventional theories can not explain well. Certainly this notion is i
needed to add some extra conditions in Japan because of its underlying deep
theory.

By carefully researching why American legal cases and theories that sup- -

port free speech strongly and asking whether these models are truly feasible
in Japan, it is possible to establish a new theory in Constitutional law in
Japan. In essence, the Japanese constitutional law field, especially free
speech, needs guidelines to navigate through the next century.

Preface
I. Digital Broadcasting and Constitutional Theory
1. Conversion of telecommunication and broadcast in Japan
2. Difference in the background between the U.S. and Japan supporting the

cable law

II. Falling of Red Lion Case
1. Miami Herald case.
2. Red Lion case
3. Malfunction of market of free ideas.-Madisonian democracy
4, Scarcity does exist?
5. Public goods theory

I. The U.S. Cable Cases. Revival of Red Lion

1. Turner I, and II, and the Court

2. Madisonian Democracy and Turner model

3. Pluralism

4. Public Choice theory

5. Denver case
5-1 10(a) is Constitutional .
5-2.10(b) is Unconstitutional
5-3.10(c) is Unconstitutional
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6. Fight between Thomas and Kennedy in Denver
7. Souter approach

IV. Internet and the First Amendment
1. Reno I No scarcity in Internet

2. Reno II, return of Congress
3. 2005 Digital Television Act-After Turner

Conclusion
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