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(55) Tilley2017, at 1342.
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BHCONZHEIEE {, NEATHEICBIT 5RO EZME 2 EITH T
5§®&wigi

ZDEHI, REICBNT, AETHELOFEHEE [TXTOAD, §
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nusance) DREAIE [HLFEAEEEOFIEZZE L T Hlr s, LFEE
EHENT NS,

3 Tilley OFFF—H 2E | [#EMRF] OAR

B2 BT, NEATALHERROMSEL 25 [FEFEE] ONBESHE S
TBY, E28, HoH\E Tilley O ICBIT 2 [FEFEME] L%, Eib
B 72 ERCTOIFETIEZR , HENEERTOLFEETH L Z LD S

(56) Tilley2017, at 1342

(57) Tilley2017, at 1342

(58) Tilley2017, at 1343

(59) Tilley2017, at 1343.

(60) Tilley2017, at 1344. LA E & O TIE, KEREEM104E10H 5 HE
H1451965H (VbW b FHEAIRFMN) 25 [1aBla LiraEO i
EEY ] [(FEHRG) #—  ERIHFERA~NY | SHORLT, [+
e PWHWOHEREL ), FEARRASAKRE LTOMELEFINT
W ENTVWBE I LITHFEHENARETH S,
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FORFELE, Yay 0y s AR LD B R 5 0
U TS A R A B 5 IR S (340 EOIER - 3R
feote, HARARIECH D = & A D AT ST Dy

Tilley 124 % &, BLAGZ S & - CHRIKI AN A G E 47T 2 &
PTEHOTHIE, FIUE, S, G, BRI B B
SR R OB B A 0 % X D b BT B C kST 2
(2241 DT LIL, LEBREFRICBW T VIMEICHNSL Z 233 TIZiR
S IUT Ty e i, PRI & B RHEAT S CIREE S 12 MR 2
BRIZ 27 B HEF) (right to dignity) TH A & I A, gkl 1355 =& O
AR BRT B L, 20H=EOFIE TS 5 0 A _FEOE O
BB DR S Ch DI TS,

LT, HAMERAKIBNTY, [BLAAE] = [t
K] DBEPNENLZEBHLEPIZENTWE, FD9H 2T, LI EEK
LB S T TR Co D £ ) o B b, HIEAEREONS
ot b e I CIAE LGB 75 T b

O 2ETIE, NEATAERIRL LHEOR DA (toggle) &% 5
CER, FEENT b, HAMWIEREL 15, BRI 2 R

(61) Tilley2017, at 1346.

(62) Tilley2017, at 1348.

(63) ZOiAYIE, bPEIIBTLEREZOMER T ERESE2 0005 5,
BEE— [REoT30] CHEHE, 19984) 9 HBl,

(64) Tilley2017, at 1355.

(65) Robert C. Post, The Social Foundation of Defamation Law : Repulation and
the Constitution, 74 Calif. L. Rev. 691, 713. (1986).

(66) Tilley2017, at 1355.

(67) Tilley2017, at 1358.

(68) Tilley2017, at 1359.
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H3ETIE, FLkAZRZE & LT (descriptive matter), RNEATAED
SFSAEOHEEITE LT 5 722 L A5 A ST b,

COEDOFETIE, NEATATIIILFERIH 72 MBI T 2 658 %
AL, FROETENL DR ERERLT A2 A DXL TH B I LHYE
HENT D, X518 38T, 740 A ARIEC B 2 REF BT
ZEBRIC/ZE D oD, HAMILFEEROIFRN 2 BRI OV TR 2 E
AT,

DL BHFICE T, FEIFETIE, NETEEHRIIMA LREIC
Lo TSN TVE T AN I ORFERICBITHBIE L BN L, &6 -
S BRI LTV EAER ST by LT, WHIE B 55
R, ANEFATEBELE 280 A7 A4 b A ¥ M X B3 FEREE 250 THRET &
nTwz,

A HEECBFAEEER T A) BB AREATEOFRER I
FeDNWT, ZOEGTIE, MEICX AARPATE, BIEEE, A7) VY
AN TENTIELMICERZ I N TV 5,

11, MEOARFATEIZOWT, LT YHIZB W TI9684ED 51984
EORNZ, HIFIZBWTIFRIEHEIN TV HE» 5, MMoEEOH T
[VNHOFMTE2T 5] LOHETHRIIMNS 722 & I2DWTHHER

(69) Tilley2017, at 1325.
(70)  Tilley2017, at 1364.
(71)  Tilley2017, at 1364.
(72) Tilley2017, at 1365.
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M6 5 EHEDTAEIENEROMEXE T 55, YREEOL) %
I o 7o ERE LT e L, BHPNE, S S I45%1T 412
DERNFATHERERT 5 &) FEI L RIUTEFICH S FORT I LI
CEEB ol LT, HREIH LRI L TER L TVb,
21, MEELOFERICBVT, KFEKL [FURREGE] BLO
[BAD AL RR] RTICBWTEELREREA T 5 2 LD 19944FEDFE
WBWTHLRIZENT WD, T4bh, EEERINOPKEED 21
B S NI ESZ T O 72D BRI S A B & R ZE L TR L
7o AE e QML TFAY, B 2 5E L2 AT E F 0 L CHEER
BEFRLEZFRIIOE, AR IHEET &) 00 FbNI-HREDLD
L omRiIox, EREHTL, AEORHIEE S ) OHETE
HEZH, I—TIIHEET APKED X EZ T 2 HET S I LD
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FHBIHEY) EFSnTnsd,
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Doe v. Lake Oswego Sch. Dist., 297 P.3d 1287, 1290 (Or 2013).
Id. at 1297.

see, Tilley2017, at 1373.

Olivier v. Boudreaux, 649 So. 2d 629, 629-30 (La. Ct. App. 1994).
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)5 C, FEDRMDOHFFT, EENZIEEFRGEOIEMEL 705D
Rohb, $§%bb, ) =7 FINALFET (Baltimore) OHRAT,
FBAEFAH SN TE M Lo ) ExdE L Tnwze 25, FIEIIEGE S
S BETH D, CORETE, FIHOMET 4K E 8T+ % 0
THoHHNE, RGolIBOERZZRICANL ZLIETET, M=k
(efficiency) @%ﬁf—.’iﬁ(gf? SRR IR VD RETH B & FHFTIEH
R

CNHHFEIIBWT, FHPNIIRWIC (R 3em A [P L3t
Rl L DOEEEZHOTITWARWDS, 2o [FrhtEEk] & [z
EFEMER] OFIRDS, RHFOFLEOFMLOFEIIOWTOHERTLHD
T IR

B REFTLEE2R)ATA N AL MBI AILREE £—=ETIE
ERIVATA MAY MOTFA YA =0 TR ITOIFEROEEMEIZD
IR SN TS, TTTE, SHICFEICIFEERDT) A7 4 b 2
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Cooper v. Kennard, 192 So. 534, 534 (La. Ct. App. 1939).
Jackson v. Pennsylvania R. Co., 3 A.2d 719, 176 Md. 1, 1939.
see, Tilley2017, at 1375.

Jackson v. Pennsylvania R. Co., 3 A.2d 719, 176 Md. 1, 1939.
Tilley2017, at 1376.
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ZZThH, TAVIORPATALEE 2R AT A M AV MIBWT, 3t
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AR ENTV S,
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IR LAV EESTEBRICDE, 27V 2V ADONE
FEBART S B T & 2R 7 MBI S 5 SAU, BUROT A1)
B RIEIS BU T, SERRATERE A B &\ Sl R
L
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(82) Tilley2017, at 1376.

(83) [placeholder| &%, [T DOULFEDH L, EDOOLNIEFDEED
HZHEIEICAL) 2B D] THoT (kiR [EemAsn] (B
getk, 56, 20024E] BT, [FL—AK—N&—]| & L2RLEGR
WA TH DA, AfETiEd 2T MBI 2Hv (G Talgebral
TH5b)o

DYREOE G2, HENSEUEIToL ),

85) Tilley2017, at 1376.

86) Tilley2017, at 1376.

87)  Kubert v. Best, 75 A. 3d 1214, 1229 (N.J. Super. Ct. App. Div. 2013).

88) Tilley2017, at 1377.

oo
=
=

~ o~~~
[®)}

BEBUG 70%4%5 (202042 ) 21(1099)



AT ) V2V ARRBETHIEDNTELDREV) LD TH L, A7)V
Y ADFEDHIMIZBNT, #E, KB LD — T FEIrNT VS
CERME L THEINT 28%I13 0 <, MTEEZE L CENEREL 7oER
BIHREREEEZADLEV, UL, FEFEREEICBWCLETH S
Vo 2L, LD N ITRIFEEVPR L L, Thbb, BHAR-Z%
RO RNEBE IR T REINALZ LD (REDKICENE % LI
HHEAR=ZAZRTOTHL), ZORFOFET Ra L TR I2HH%E
LTLE o781, 227 Y2 v AL BARPATEEHEDI RO S D
S e,

DFD, RPATHELE 2R AT A A2 MIBWT [HFEEK] 125K
DR ENDBYE, UEEHED L) HEFREIE L TV LD EEL Ek
EHTBOThE, 2 LT, FEGLER2K) RT 4 b A ¥ 4Ll
SRR B, EEADIAE BT ORFAK TS 2

BB, REATBEE2R)ATA M AY MIBWTLRETAEEIR
[BAD 7 demR ) & TP U7z dbmfgk] /a3 25%E2R7-TELT,
Tilley #EHIZIZLL T D &9 &ﬁﬂ%ﬁ%a‘%bf‘fwgi Thbb, WIEICELT,
H—=HNAPERTDIEEBREL-9 A VRN THREZER LGE, &
EIANETAETEA) . ZOXHIS, BEICERLZY 1 vhfeks
T X RETREEH OB L 72 Do MHT, BEAH IO EEE A
Tl THgERI LS, A7)V v AdBETAZ LI TETE
EEADLLZVIRED D b, BEPMHTHIUL, EEEF K BT O

89) Tilley2017, at 1378.

90) Tilley2017, at 1378.

91) Tilley2017, at 1379-80.

92) Tilley2017, at 1384. see, Restatement (Second) of Tort section 292 cmt.
C (AM. Law Inst. 1965).
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KT - THMARI LSBT0 RAET 2SS 5, +— N
= — OMEFH DK O RN TR SN L 05 ThH (7?()3 ZnEIIg,
REATBHEE 2R ATA M A Mok b e, REfTAFE, Brhdk
I P L 7= R AR OO1 B B2 47 LTV 2 0T s

O APATHHGEGICB 1T L EFEFROBENRK I TORBZ
SR SRS NI E LT (descriptive matter), AyEAT A EEHE 1
() & BRI LTS S 2 A5 bk %o fos

RNEATZGED DL D@ ) OFBM LEEEAE L T b LT 5L, REAT
Fhiha B L SO T CIRZ AU EE L kb T 8T b, FERE,
ANEATBHE R RFEROBETH 2 L FBMICBET 52 LI2L - T, RO X
) HMENGEYEEIHT LN TE L, Thbh, NETAILEEER)
REAEET AN AETHEMIRETHDL L) i‘ﬁ%ﬁﬁ@ﬁ%ﬁ“@?)gi

5 Tilley D548 I NETAEIC L ZHRFDOBEEDEM

B4 BT, REATHEOLFAMKICBI ZMEOHE (toggle) 1222
BEBIDBERTENTEBY, RETHBEIC L o THRFEROBEAEIRIY IR
HENTWL ZEPIHRWICHHENTWS, 2% 0, RETAEESE

DEHZ, AUEREERIIB O TIZIER 2 EHT 2720 INTE 20,

BN EEN iS4 TIERIEEEZ EH T 5 7201080 5T E 72000
(97)
LpIZENTW5S,

(93) Tilley2017, at 1384.
(94) Tilley2017, at 1384.
(95) Tilley2017, at 1384.
(96) Tilley2017, at 1385.
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A EANEATS 7oL 2, F—DFiTATH- T, ET 5 ILM
(K1 & o TRAT L BRI S B 4055 R ) s BB 7 R
i, ERICEET AT LV —0H L5 A LRSS NI DA IR E H
FHNZT & ZHIIIETICX DARPEATSE (battery) ZFRFAEIA & LT
HEREARE BRI BT, oMK S TVD, 557

— A - AU TAFINTEHEEETHL I ENPELTNWDLILIIERLS
ﬂ’(ﬁ%ﬂl) 5T, FNTERDOIFITNZ WA NA TN T, ZEEEEIFR

WX L TH N R E 0T 72T VA FMORISE ITFATIC X AAREAT
B b&#oﬁﬁ%%ﬂﬁbf?be&g?

B FEEE  EEEEOHEEBIC OV T, BECERRITAEIZOV
THRED R ENT WD, Thbb, AR=VIZBITL2HRIBVT, AR—
/#WAQM&%OT&mme&ﬁﬁ®&¢%@#%fU SV Nl =1
&ﬁ&éﬂfw%o:®ﬂﬁ&bf,Zﬁ—?tbfﬁﬁtﬁ@f%ot
ORI BNT, TORFEEROBFEHNERS M INL Z EPHEITHN
Twg,

O A7)y R I 7)Yy ADHMEREICBWTIE, T2 T
YRR B MO —EHUIRO BRI A 7)) T 2 v AOHIWTIC B E T
FTIEDHINTVL, Thbb, 7A)AIIBWTE [HMANES

) Tilley2017, at 1326.
) Tilley2017, at 1386.
) McCracken v Sloan, 252 S.E. 2d 250, 252.
100)  see, Tilley2017, at 1386.
) see, Tilley2017, at 1386.
) Leichtman v WLW Jacor Communications, Inc., 634 NE 2d 697, 698,700
(Ohio Ct. App. 1994.).
(103)  see, Tilley2017, at 1386.
(104)  Tilley2017, at 1388.
(105)  Tilley2017, at 1388.
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5, 201345ED A ) 7 A V=TI BT BB O TG RIE 3 %L
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AT BT 3570 2 DERAFHIERE % TV kdo o S0 —
YUy R AT = VIZBWT, PHIEEEZT 7220 b bR IR
BLZZREBE, PHEEZZT TWRwRIBISGLTH ) ¥ x v A2
D EIHERELFHRLGEG, COLRGOHEERZBREL A7)V
RN S A TR LV T, 70—y I Ay —

VORI AM O HIF I m L, o HIko 7t % JJE IR S5 A 1,

AT T 2 ADFRO LA REEATEH W E T W %Sl

D BESEOEN Dok CERAEOREIIoONT, EEED
BRI & D A 1T\ THE, EHI S Th 5 £ XA TL
B r k2L AESHEGRIBNT, FhOA N EOMA AL
HUC Tscab GHLATEIIRBIE) | IS S L IE4S8IEI 4 b 55 55,
GATEIAIE A T HERIZ B\ T [scab) EIES S & RAREHR - 12
RN LB R TS, L LS, S0k 1 REoRE
AT A b5 <, OB AL & 2 ERT 5 2 L 120
SIS T E b DR L1 S L AR S ATV D,

(106) 7V =7y K A7 = VIRSEDFER % T TICHRZ 2L DT ETH
% o see, http://www.greenwoodschool.org/
107)  Tilley2017, at 1390.
) Tilley2017, at 1390.
) Tilley2017, at 1390.
110)  Tilley2017, at 1391.
) Tilley2017, at 1391.
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ZTLTHESTTIE, NPEATHEE BRI L v o 72O g s O
) #ELTEE LTORFABIIOVTEESED LN TV, 2% 1),
REATHEOBWPHMHEL 7225 2 2128 - T, AETBEIC X 2 IEFED
LRI & Bk - ST B, REATAER & ORERE -
EHET DX DAL AR DD THL, SO EDERE LT, A
YE =AY FEONT AR Y S RGEOTH I o REAT B OB AR
éﬂf"‘(gl AU, BRI, R & MEE O EEL (preempt) AR
%t&é?%Uﬁ&tﬁwfﬁ%&%%%ﬁT%:kK&%i

2F), NETHEIREDKFARICB T EOEBR TH 2 Z &1,
T AN HEEIIBOTHRO SNHEOFRFREHOHB L wo B LD

M DAREASERIC 2 S WL DI T AR L TWVD LS TE 2D
(114) (115)

o

7 Tilley O#H—HER

DibD &9 it s, Tilley ##0%1E, DT X ) IXH#mo1T 5,
1y,

[1] BARGE, OB ZOMEETRD D LI LT, FETL
O A T

(112)  Tilley2017, at 1393

(13) R L OBEIZ O W TIEARTIORER O L 3HEN 2 720, TR
NTHT LT LR,

(114)  BARBIE LTIE, VNRYY - R DOEERT A ) 2BV TIdpi
WRED LN TV LEDRIEDEF Y EIFS5NTnd,

(115)  Tilley2017, at 1326

(116)  Tilley2017, at 1403.
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[2] REfTAEZEOH—ORKE L, ERIZOWTIRAD I A NT, A
HRMBR AL L, SRR ZITRT 2 2 L2k 5T, AL
FIfkE ST 5 2 L Th b,

[3] 2D &) IFAEOMEIR, NECI->TTI LN S, RETHL
AR BN £ I8, AT CH D,

[4] FURRYZERICBVTC, RPEATAEOEMIRICOE, HEOHF
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B E) HEEOMAEL L MROMAOREE, BRI LT
v

(5] ZOBRIIZR L CELABATAEOREGTE L WAL, Z
DRE TR T 5 2 L 12k o T, £S5 RV T EARBATAEOHR
T e S e
PO R O B & L CIESLT 5 & & AT B
[6] REATABICE T, [HEI] 2 LBECfERE] 28, A%
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FEREHDZDOLE R R LB EICEEL, 20ZLilkoT
ﬁ%%@ﬁ?%rﬁﬁg(MQka&%i

[ 7] BERMBOPEFE L OFEDOREIZBNTH, NEATALEOHNZ
IRV BT B b ST R A D
L) iR CH o

(117)  Tilley2017, at 1403.
(118)  Tilley2017, at 1403.
(119) Tilley2017, at 1403.
(120) Tilley2017, at 1403.
(121)  Tilley2017, at 1403.
(122) Tilley2017, at 1376.
(123) Tilley2017, at 1404.
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EAD R ENTWD Tilley #E#IZ12 X5 [REAT B P2 & BF$
L] L VIEREMALTCE L, £ T, RETEZEONEREEOH
JEr e LT, Tilley MEHIZIANEATHLEHE 2RV ATA FAY FDOTF A
MAZ DT ETo TS, TOFHICL o T, Tilley #EFEZIE, ANFEAT
BE R RS 2 LI E o THERZ L, &5V IIEEOILRKRE
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Tw5 (Weinrib, supra note 45, at 412.) .
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An Intrinsic Understanding of the
Theories of Torts and Constructing Community

Kunihiro ONISHI

The law of torts should not be understood from an extrinsic perspective,
such as corrective justice or economic analysis, but it should be understood
from the perspective of the understanding of the “community”. To achieve
this, the loopholes in tort law have to be sealed. In other words, as the basic
theories of torts, corrective and economic analysis have to consider the per-
spective of legal reformers who represent the understanding of the “com-
munity.” The existing tort theories were introduced within our country sev-
eral decades ago. However, as times are changing, these laws need to be
well-researched and studied holistically to ensure that they adequately cover
modern tort theories. Consequently, this study examines the debate sur-
rounding the theories of tort in foreign countries, such as England and the
United States, and explores the best practices and legal reforms that can be
borrowed from these countries. It employs comparative law research meth-
ods to achieve its objectives. The finding of this study indicate that commu-
nity is constructed by the norms formulated by the law of torts. It, therefore,
contends that there is an urgent need to re-evaluate the intrinsic value of tort
law.

Keywords: Theories of torts, corrective justice, economic analysis,
legal reforms
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