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(CCH) 186,025, 1999 SEC LEXIS 1803 (Sep. 9, 1999).

506(506) REEGAE 67% 15 (2016485 H)



FL—F =, MHEFMOBEMLEITL, 2089 2 BEEEVEE OFE
BEEDODORNTH L LB, BEEFEOYSAEITo TV,

B NIL, FEDZOIHFEOML BV TREDOPITE KDL L %
Borzb LT, BiE2045% 1 5B X2 51080 5EKICO & EICH
By, Bkzetro7ze 72, B ADFIHIRE 2 i ROk 2 KD % p o 72
C L ABBHBAHOBE D2 HET 2010, FFEOMESRINT OIS (Rl %
WEATAH I LIZLY, BHEHEME204%8 L OTEHHI204-2(a) (3) 0
P BB AT O A BRI ) - Fok L7z LR S e,

[#:51]

EHEIZBVTY, FEBMHARH CA2ATR—HBOMERIZE - T,
REPTRBERCLY), BEIEEL G572 050 9 %, HEM
Miettid, ERBIC X 2 EPATA Z HIET 5 720 ONERHHI > X 7 4 D
AL ZRITER B %R\,

@D In re Portforio Advisory Services, LLC $%§)

[ OBEE]

FEEM DY, BEOIED O, JEEHEKR AT L1260, FtFs
50T E L LaWiERatt 2 MES T, ROaFEE & w,
BEIHEE 2 G702 &N, REPITERBIER L, HEBMEIIKT S
ETBFRPTENTZ, Thbb, HERBARRLLIZANY Y772 FIZ
% & e L 7SR St O BB L = 5- 2 5 72012, JEBERE
KOBREDMIEEZIRRT A~ —7 v P A= —pbHEE, HRTEBATS
ZH72Y), BB OBRFISSAITG LT, AEFNG O2R0EE% ©
ELAT > TR VB DWEE AT - 72iERSILIZ 1 BRICDE 5 2 O F

(38) In re Portfolio Advisory Services, LLC, Inv. Adv. Act Rel. No. 2038, 2002
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The Obligation of Best Execution of Investment Advisers
who Perform Investment Management Business:
The Study Based on the Comparison of Japan Law

with U.S. Law

Hiroyuki USHIMARU

The purpose of this article is to clarify legal problems about the obligation
of best execution of investment advisers who perform investment manage-
ment business and to investigate a solution. Thereby we can protect
Japanese investors. The method of the study is to compare the law of U.S.
with Japan.

Japanese investment advisers have an obligation of best execution for
clients’ securities transactions. This obligation is not an express require-
ment under the Financial Instruments and Exchange Law. But it derives
from the duty of care and the duty of loyalty (Article 42 of the Financial
Instruments and Exchange Law).

SEC has brought many enforcement proceedings against investment ad-
visers accompanied by the issue of best execution in the United States. I in-
troduce such enforcement proceedings in order to prevent illegal business of
Japanese investment advisers and to regulate such business by the regula-
tory authority.

I propose the revision of the Financial Instruments and Exchange Law.
The duty to make a policy of best execution and announce such a policy shall
be imposed to investment advisers by legislation. Because the content of
the obligation of best execution of investment advisers is illegible, it is desir-
able that we clear up the minimum duty necessary for protection of investors
and assign such a duty on all investment advisers. Thereby the regulatory
authority becomes easy to regulate investment advisers and a damaged cli-
ent becomes easy to demand compensation for damages from investment ad-

visers.
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The content of the legislation is as follows:

(a) Investment advisers who perform investment management business
shall adopt a policy and method to seek the best execution of clients’ securi-
ties transactions.

(b) Investment advisers who perform investment management business
shall announce such a policy.

(c) Investment advisers who perform investment management business
shall issue the document which lists a policy of the best execution before-
hand when they are going to make a investment management contract with
a customer.

(d) When investment advisers who perform investment management
business make the choice of the brokerage firm and are requested from cli-
ents, they shall issue the document to the clients. This document explains
that the choice of the brokerage firm has been made in accordance with such
a policy.

This paper consists of following sections:

Introduction

1. Identification of problems

2. The summary of the regulation for Japanese investment advisers who
perform investment management business

3. The obligation of best execution of investment advisers of the United
States who perform investment management business

4. The analysis of the regulation for Japanese investment advisers who
perform investment management business in reference to U.S. law

Conclusion
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